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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 841, 842, and 843
RIN 3206-AK57

Federal Employees’ Retirement
System; Death Benefits and Employee
Refunds

AGENCY: Office of Personnel
Management.
ACTION: Interim rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing an
interim rule to revise the table of
reduction factors for early commencing
dates of survivor annuities for spouses
of separated employees who die before
the date on which they would be
eligible for unreduced deferred
annuities, and to revise the annuity
factor for spouses of deceased
employees who die in service when
those spouses elect to receive the basic
employee death benefit in 36
installments under the Federal
Employees’ Retirement System (FERS)
Act of 1986. These rules are necessary
to conform the tables to the previously
published economic assumptions
adopted by the Board of Actuaries.
DATES: This interim rule is effective
October 1, 2004. We must receive your
comments by January 3, 2005.
ADDRESSES: You may submit comments,
identified by RIN number 3206-AK57,
by any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: combox@opm.gov. Include
RIN number 3206—AK57 in the subject
line of the message.

* Mail: Mary Ellen Wilson, Chief,
Retirement Group, Office of Personnel
Management, 1900 E Street NW.,
Washington, DC 20415-3200.

FOR FURTHER INFORMATION CONTACT:
Patrick Jennings, (202) 606—0299.

SUPPLEMENTARY INFORMATION: On
September 24, 2003, OPM published a
notice in the Federal Register at 68 FR
55296 to revise the normal cost
percentage under the Federal
Employees’ Retirement System (FERS)
Act of 1986, Public Law 99-335, 100
Stat. 514, based on changed economic
assumptions and demographic factors
adopted by the Board of Actuaries of the
Civil Service Retirement System. Those
changed economic assumptions
(principally the change in expected
investment return from 6.75 percent to
6.25 percent) require corresponding
changes in factors used to produce
actuarially equivalent benefits when
required by the FERS Act.

Section 843.309 of title 5, Code of
Federal Regulations, regulates the
payment of the basic employee death
benefit. Under 5 U.S.C. 8442(b), the
basic employee death benefit may be
paid as a lump sum or as an equivalent
benefit in 36 installments. These rules
amend 5 CFR 843.309(b)(2) to conform
the factor used to convert the lump sum
to 36-installment payments with the
revised economic assumptions.

Section 843.311 of title 5, Code of
Federal Regulations, regulates the
benefits for the survivors of separated
employees under 5 U.S.C. 8442(c). This
section provides a choice of benefits for
eligible current and former spouses. If
the current or former spouse is the
person entitled to the unexpended
balance under the order of precedence
under 5 U.S.C. 8424, he or she may elect
to receive the unexpended balance
instead of an annuity. Alternatively, an
eligible current or former spouse may
elect to receive an annuity commencing
on the day after the employee’s death or
on the deceased separated employee’s
62nd birthday. If the annuity
commences on the deceased separated
employee’s 62nd birthday, it equals 50
percent of the annuity that the separated
employee would have received when he
or she attained age 62. If the current or
former spouse elects the earlier
commencing date, the annuity is
reduced using the factors in Appendix
A to subpart C of part 843 to make the
annuity actuarially equivalent to the
annuity that he or she would have
received if it commenced on the
retiree’s 62nd birthday. These rules
amend that appendix to conform with
the revised economic assumptions.

We are removing the table of normal
cost percentages in Appendix A to
subpart D of part 841 because it has no
regulatory effect. Updated normal cost
rates are published by OPM through a
notice in the Federal Register. The table
in Appendix A merely provides
information about the historic rates that
have already been published through
Federal Register notices and is no
longer required in the regulation.

We are removing the table of the
National Average Wage Index in
Appendix B to subpart C of part 843,
and we are amending 5 CFR 842.504
and 843.308 to delete references to
Appendix B. Since the Social Security
Administration publishes a notice of the
National Average Wage Index annually
in the Federal Register, we are
removing this information from the
regulations. The National Average Wage
Index is used in 5 CFR 842.504, to
determine supplementary benefits
payable to a retiree, and in 5 CFR
843.308, to determine supplementary
benefits payable on the death of a
retiree. Since Appendix B is removed,
we are amending sections 842.504 and
843.308 to refer to the National Average
Wage Index.

Waiver of General Notice of Proposed
Rulemaking

Under section 553(b)(3)(B) and (d)(3)
of title 5, United States Code, | find that
good reason exists for waiving the
general notice of proposed rulemaking
and for making these amendments
effective in less than 30 days. The
amendments made by this rule are
required by changes in economic
assumptions that have already been
published. Providing a comment period
on the result of mathematical
computations resulting from the
changed economic assumptions is
unnecessary, and to the extent that it
would delay benefit payments is
contrary to the public interest.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

Regulatory Flexibility Act

| certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because the regulation will only affect
retirement payments to retired



69806  Federal Register/Vol. 69,

No. 230/Wednesday, December 1, 2004 /Rules and Regulations

employees, spouses, and former
Spouses.

List of Subjects in 5 CFR Parts 841, 842
and 843

Administrative practice and
procedure, Air traffic controllers,
Alimony, Claims, Disability benefits,
Firefighters, Government employees,
Income taxes, Intergovernmental
relations, Law enforcement officers,
Pensions, Retirement.

Kay Coles James,
Director.

= For the reasons stated in the preamble,
the Office of Personnel Management
amends 5 CFR parts 841, 842 and 843 as
follows:

PART 841—FEDERAL EMPLOYEES
RETIREMENT SYSTEM—GENERAL
ADMINISTRATION

» 1. The authority citation for part 841
continues to read as follows:

Authority: 5 U.S.C. 8461, Sec. 841.108 also
issued under 5 U.S.C. 552a; subpart D also
issued under 5 U.S.C. 8423; Sec. 841.504 also
issued under 5 U.S.C. 8422; Sec. 841.507 also
issued under section 505 of Pub. L. 99-335;
subpart J also issued under 5 U.S.C. 8469;
Sec. 841.506 also issued under 5 U.S.C.
7701(b)(2); Sec. 841.508 also issued under
section 505 of Pub. L. 99-335; Sec. 841.604
also issued under Title Il, Pub. L. 106-265,
114 Stat. 780.

Subpart D—Government Costs

= 2. Remove Appendix A to subpart D of
part 841.

PART 842—FEDERAL EMPLOYEES
RETIREMENT SYSTEM—BASIC
ANNUITY

= 3. The authority citation for part 842 is
revised to read as follows:

Authority: 5 U.S.C. 8461(g); Secs. 842.104
and 842.106 also issued under 5 U.S.C.
8461(n); Sec. 842.104 also issued under
sections 3 and 7(c) of Pub. L. 105-274, 112
Stat. 2419; Sec. 842.105 also issued under 5
U.S.C. 8402(c)(1) and 7701(b)(2); Sec.
842.106 also issued under section 102(e) of
Pub. L. 104-8, 109 Stat. 102, as amended by
section 153 of Pub. L. 104-134, 110 Stat.
1321-102; Sec. 842.107 also issued under
sections 11202(f), 11232(e), and 11246(b) of
Pub. L. 105-33, 111 Stat. 251, and section
7(b) of Pub. L. 105-274, 112 Stat. 2419; Sec.
842.108 also issued under section 7(e) of Pub.
L. 105-274, 112 Stat. 2419; Sec. 842.213 also
issued under 5 U.S.C. 8414(b)(1)(B) and
section 1313(b)(5) of Pub. L. 107-296, 116
Stat. 2135; Secs. 842.604 and 842.611 also
issued under 5 U.S.C. 8417; Sec. 842.607 also
issued under 5 U.S.C. 8416 and 8417; Sec.
842.614 also issued under 5 U.S.C. 8419; Sec.
842.615 also issued under 5 U.S.C. 8418; Sec.
842.703 also issued under section 7001(a)(4)
of Pub. L. 101-508, 104 Stat. 1388; Sec.

842.707 also issued under section 6001 of
Pub. L. 100-203, 101 Stat. 1300; Sec. 842.708
also issued under section 4005 of Pub. L.
101-239, 103 Stat. 2106 and section 7001 of
Pub. L. 101-508, 104 Stat. 1388; subpart H
also issued under 5 U.S.C. 1104; Sec. 842.810
also issued under section 636 of Appendix C
to Pub. L. 106-554 at 114 Stat. 2763A-164.

Subpart E—Annuity Supplement

= 4.1n § 842.504, revise paragraph
(b)(2)(iv)(A) and paragraph
(b)(2)(iv)(B)(2) to read as follows:

§842.504 Amount of annuity supplement.

* * * * *

* X *
o

(iV) * Kk ok

(A) The National Average Wage Index
(as determined by the Commissioner of
the Social Security Administration)
corresponding to that year, multiplied
by

(B) * X *

(2) The denominator of which is the
National Average Wage Index (as
determined by the Commissioner of the
Social Security Administration)
corresponding to the retiree’s first full
year of service creditable under FERS.

PART 843—FEDERAL EMPLOYEES
RETIREMENT SYSTEM—DEATH
BENEFITS AND EMPLOYEE REFUNDS

» 5. The authority citation for part 843
continues to read as follows:

Authority: 5 U.S.C. 8461; §§843.205,
843.208, and 843.209 also issued under 5
U.S.C. 8424; §843.309 also issued under 5
U.S.C. 8442; §843.406 also issued under 5
U.S.C. 8441.

Subpart C—Current and Former
Spouse Benefits

m 6.1n 8843.308, revise paragraph
(b)(2)(iii)(B) to read as follows:§843.308
Supplementary benefits on death of a
retiree.

* * * * *

* X *
o

("i)* * *

(B) For each year after age 21 for
which the retiree did not work under
FERS, the retiree’s wages are deemed to
equal the National Average Wage Index
(as determined by the Commissioner of
the Social Security Administration)
corresponding to that year, multiplied
by the retiree’s basic pay for his or her
first full year of employment under
FERS, divided by the National Average
Wage Index corresponding to the
retiree’s first full year of employment
under FERS.

* * * * *

= 7.1n 8843.309, revise paragraph (b)(2)
to read as follows:

§843.309 Basic employee death benefit.
* * * * *
b * * *

(2) For deaths occurring on or after
October 1, 2004, 36 equal monthly
installments of 3.03771 percent of the
amount of the basic employee death
benefit.

* * * * *

= 8. Revise Appendix A to subpart C of
part 843 to read as follows:

Appendix A to Subpart C of Part 843—
Present Value Conversion Factors for
Earlier Commencing Date of Annuities
of Current and Former Spouses of
Deceased Separated Employees

With at least 10, but less than 20 years of
creditable service—

Age of separated employee at

birthday before death Multiplier

0.0600
.0640
.0696
.0738
.0810
.0865
.0925
.0995
.1067
.1155
.1238
.1334
.1426
.1551
.1667
.1800
.1940
.2097
.2260
2437
.2634
.2855
.3082
.3343
.3615
.3922
4251
4616
.5018
.5455
.5936
.6452
.7033
.7669
.8369
.9144

With at least 20, but less than 30 years of
creditable service—

Age of separated employee at

birthday before death Multiplier

36 0.1489
.1601
1714
.1858
.2001
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Age of separated employee at L Age of separated employee at - Age of separated employee at L
birthday before death Multiplier birthday before death Multiplier birthday before death Multiplier
7717
.8407
.9165

With at least 30 years of creditable
service—

Multiplier by separated employee’s year of birth

Age of separated employee at birthday before death From 1950
After 1966 through 1966 Before 1950
0.4110 0.4477 0.4872
4449 4844 .5270
.4805 5231 .5691
.5204 .5666 6162
.5630 .6130 .6667
.6101 .6641 7221
.6609 7194 7822
7172 .7805 .8486
7787 .8472 .9209
.8458 .9202 1.0000
9194 1.0000 1.0000

= 9. Remove Appendix B to subpart C of
part 843.

[FR Doc. 04-26440 Filed 11-30-04; 8:45 am]
BILLING CODE 6325-38-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2004-NE-10-AD; Amendment
39-13885; AD 2004-24-09]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Corporation (Formerly Allison Engine
Company, Allison Gas Turbine
Division, and Detroit Diesel Allison)
(RRC) 250-B and 250-C Series
Turboshaft and Turboprop Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
RRC 250-B and 250—C series turboshaft
and turboprop engines. This AD
requires a onetime inspection of the fuel
nozzle screen for contamination, and if
contamination is found, inspection and
cleaning of the entire aircraft fuel
system before further flight. This AD
also requires replacing the fuel nozzle
with a new design fuel nozzle, at the
next fuel nozzle overhaul or by June 30,
2006, whichever occurs first. This AD
results from 10 reports of engine power

loss with accompanying collapse of the
fuel nozzle screen, due to fuel
contamination. We are issuing this AD
to minimize the risk of sudden loss of
engine power and uncommanded
shutdown of the engine due to fuel
contamination and collapse of the
screen in the fuel nozzle.

DATES: This AD becomes effective
January 5, 2005.

ADDRESSES: You can get the service
information identified in this proposed
AD from Rolls-Royce Corporation, P.O.
Box 420, Indianapolis, IN 46206—-0420;
telephone (317) 230-6400; fax (317)
230-4243.

You may examine the AD docket, by
appointment, at the FAA, New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA.

FOR FURTHER INFORMATION CONTACT: John
Tallarovic, Aerospace Engineer, Chicago
Aircraft Certification Office, FAA, 2300
East Devon Avenue, Des Plaines, IL
60018-4696; telephone (847) 294-8180;
fax (847) 294-7834.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
a proposed airworthiness directive (AD).
The proposed AD applies to certain RRC
250-B and 250-C series turboshaft and
turboprop engines. We published the
proposed AD in the Federal Register on
May 7, 2004 (69 FR 25501). That action
proposed to require:

* A onetime inspection of the fuel
nozzle screen for contamination, within
150 operating hours after the effective
date of the proposed AD; and

¢ Inspection and cleaning of the
entire aircraft fuel system before further
flight, if contamination is found; and

« Replacement of the fuel nozzle with
a serviceable (new design) fuel nozzle,
at the next fuel nozzle overhaul or by
June 30, 2006, whichever occurs first.

Examining the AD Docket

You may examine the AD Docket
(including any comments and service
information), by appointment, between
8 a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays. See
ADDRESSES for the location.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Request To Add Sikorsky Model S-76A
Helicopter to the Applicability

One commenter asks us to add the
Sikorsky Model S—76A helicopter to the
Applicability. The commenter states
that the S—76A helicopter uses RRC
model 250—-C30 and 250-C30S engines.
We agree. Although this AD is
applicable to the RRC model 250-C30
and 250-C30S engines, we list airframes
that might use the engines as an aid to
the operators. We added the Sikorsky
model S-76A helicopters to the “used
on but not limited to” sentence in
paragraph (c) of the final rule.

Request To Expand the Discussion
Section of the Preamble

One commenter asks us to expand the
background information in the
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Discussion section regarding the recent
history of fuel nozzle contamination on
the RCC Model 250 engines. The
commenter feels the change will include
more details to the public regarding the
actual issues leading to the collapsed
screen events and the potential risk to
their specific operations. While we
agree more details in the notice of
proposed rulemaking (NPRM) could
have been helpful to the public, that
section is not included in a final rule.
We did not change the final rule to add
more details about the events.

Request To Change the Unsafe
Condition Statement

The same commenter asks us to
change the unsafe condition statement
in the Summary section of the preamble
and in paragraph (d) of the regulatory
text from “‘to prevent * * * engine” to
“to minimize the risk of * * * engine.”
The commenter wants to clarify that
installing this new fuel nozzle with the
modified screen will provide additional
resistance to collapse of the screen
when the screen is subjected to
contaminated conditions. However, the
modification cannot prevent or
eliminate the risk of power loss when
operating on aircraft with contaminated
fuel. We agree. We changed the last
sentence in the Summary section of the
preamble and the last sentence in
paragraph (d) of the regulatory text in
the final rule to ““to minimize the risk
of * * *engine.”

Suggestions That the AD Is Not Needed

Two commenters feel that we do not
need to issue an AD to address the
unsafe condition. One commenter
suggests that RRC revise the applicable
maintenance manuals to reduce the
inspection interval for the fuel nozzle
screens from the current 1,500 hour
interval to a 500 hour interval. The
commenter feels that the aircraft
involved in the incidents might not
have had maintenance performed using
the appropriate maintenance
publication, were not fueled from a
known good source, or did not maintain
their fuel system filters that are
upstream of the fuel nozzle. We do not
agree. As we stated in the NPRM, there
are 10 instances where the affected
engines experienced a power loss from
contaminated fuel and collapse of the
fuel nozzle screen. We feel that the
onetime inspection is necessary to find
any engines in service that have a
contaminated fuel nozzle screen and
impending collapse. The RRC Operation
and Maintenance manual requires
scheduled inspections at 300-hour
intervals when the fuel system does not
have an aircraft fuel filter. The manual

requires scheduled inspections at 1,500-
hour intervals when the fuel system has
an aircraft fuel filter. If we find the
inspection intervals in the RRC manual
are too long, we might propose changing
those intervals in the future. We did not
change the final rule.

Another commenter feels that we
don’t need to issue an AD if operators
maintain a clean fuel system, have a
clean fuel supply system, and have
methods in place to make sure they only
use clean fuel. We do not agree. If there
were always a clean supply of fuel,
filters, screens, and nozzles,
contaminants would never block them.
Unfortunately, even with long-standing
warnings by engine manufacturers about
using contaminated fuel, our recent
Special Airworthiness Information
Bulletin on the matter, and all of the
effort that goes into ensuring a clean
fuel supply, it is not possible to prevent
contamination entirely. Tests show the
new design fuel nozzle screens are more
resistant to sudden collapse when
contaminated. Fuel flow through the
new fuel nozzle screen will decrease
gradually as the screen becomes
contaminated. The decreased fuel flow
will give the pilot more time to notice
the problem and take action. When
contaminated, the old design of fuel
nozzle screen could collapse without
warning and cause an abrupt reduction
in fuel flow. We did not change the final
rule.

Request To Require Changing the
Rotorcraft Flight Manuals

One commenter asks us to require
changing the flight manuals, for the
rotorcraft that use the affected engines,
to direct the pilot to land the rotorcraft
immediately when the fuel system goes
into bypass mode. The commenter states
the flight manuals for some rotorcraft
direct operators to land immediately
after entering bypass mode. Other flight
manuals allow continued flight and
only require addressing the issue before
the next flight. We do not agree. This
AD only addresses engine design issues.
This is not the appropriate vehicle to
change the rotorcraft flight manuals. We
forwarded the suggested changes to the
responsible FAA rotorcraft certification
offices.

Request To Lower the Total Costs of
Compliance

One commenter asks us to lower the
total Cost of Compliance from about
$12,650,000 to about $2,760,000. The
commenter states that an operator can
buy the new fuel nozzle screens for
about $81 each, and install them for
about an additional $276 each. We do
not agree. The new fuel nozzle screen

has additional mesh material to make it
more resistant to collapse than the
original screen. This design difference
may cause a difference in how fuel
flows through the screen and nozzle
spray tip. The OEM has developed and
uses a procedure to check the fuel
nozzle for proper operation after
installing, which is why the AD is
structured as it is. At this time, the only
approved method to comply with the
AD is to replace the existing nozzle
assembly with an assembly that does
not have a part number listed in the AD.
We based the costs we used in our
analysis on the cost of a new fuel nozzle
assembly and the cost of a fuel nozzle
assembly reworked to the new
configuration during overhaul of the
nozzle assembly. If an operator develops
a method of complying with the AD that
is less expensive and maintains an
equivalent level of safety using FAA-
approved screens, the operator may
send that method to us as a request for
an alternative method of compliance
under the procedures found in 14 CFR
39.19. We did not change the final rule.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

There are about 15,000 RRC 250-B
and 250-C series turboshaft and
turboprop engines of the affected design
in the worldwide fleet. We estimate that
10,000 engines installed on aircraft of
U.S. registry will be affected by this AD.
We also estimate that it will take about
1 work hour per engine to perform the
actions, and that the average labor rate
is $65 per work hour. In addition,
operators can either replace the fuel
nozzle with a new one at a cost of about
$2,595 or have the existing nozzle
overhauled at a cost of about $850. We
estimate that about 80% of the fuel
nozzles will be overhauled and 20%
will be replaced with a new nozzle.
Therefore, we estimate that the required
parts would cost, on average, about
$1,200 per engine. Based on these
figures, we estimate the total cost of the
AD to U.S. operators to be $12,650,000.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
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the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
part A, subpart 11, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the National Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, |
certify that this AD:

(1) Is not a “‘significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule’” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “AD Docket No. 2004—NE-10—
AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

= Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive (AD):

2004-24-09 Rolls-Royce Corporation:
Amendment 39-13885. Docket No.
2004—-NE-10-AD.

[Amended]

Effective Date

(a) This airworthiness directive (AD)
becomes effective January 5, 2005.
Affected ADs

(b) None.
Applicability

(c) This AD applies to Rolls-Royce
Corporation (formerly Allison Engine
Company, Allison Gas Turbine Division, and
Detroit Diesel Allison) (RRC) 250-B and 250—
C series turboshaft and turboprop engines in
the following Table 1:

TABLE 1.—250-B AND 250-C SERIES TURBOSHAFT AND TURBOPROP ENGINES AFFECTED

—-B15A -B15E -B15G -B17 —-B17B -B17C
-B17D -B17E -B17F -B17F/1 -B17F/2 —-C18
—C18A -C18B -C18C -C20 -C20B -C20C
—C20F —-C20J —C20R —C20R/1 —C20R/2 —C20R/4
-C20S -C20W -C28 -C28B -C28C -C30
—C30G —-C30G/2 —C30M —C30P —C30R —C30R/1
—C30R/3 —C30R/3M -C30S -C30U -C40B —C47B
—-C47M
These engines are installed on, but not Compliance for this AD if requested using the procedures

limited to, Agusta Models A109, A109A,
A109All, and A109C; Bell Helicopter Textron
Models 47, 206A, 206B, 206L, 206L-1, 206L—
3, 206L—4, 407, and 430; B—N Group Models
BN-2T and BN-2T—4R; Enstrom Models
TH28, 480; and 480B; Eurocopter Canada
Limited Model BO 105 LS A-3; Eurocopter
France Models AS355E, AS355F, AS355I,
and AS355F2; Eurocopter Deutschland
Models BO-105A, BO-105C, BO-105S, and
BO-105LS A-1; Hiller Aviation Model FH-
1100; McDonnell Douglas 369D, 369E, 369F,
369H, 369HE, 369HM, 369HS, 369FF, and
500N; Schweizer TH269D; SIAI Marchetti
s.r.l. Models SF600 and SF600A,; and
Sikorsky S—-76A helicopters and airplanes.

Unsafe Condition

(d) This AD results from 10 reports of
engine power loss with accompanying
collapse of the screen in the fuel nozzle, due
to fuel contamination. We are issuing this AD
to minimize the risk of sudden loss of engine
power and uncommanded shutdown of the
engine due to fuel contamination and
collapse of the screen in the fuel nozzle.

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

(f) Perform a onetime inspection of the fuel
nozzle screen for contamination, within 150
operating hours after the effective date of this
AD.

(9) Inspect and clean the entire aircraft fuel
system before further flight if there is any
contamination on the screen.

(h) Remove from service fuel nozzles, part
numbers (P/Ns) 6890917, 6899001, and
6852020, and replace with a serviceable fuel
nozzle, at the next fuel nozzle overhaul after
the effective date of this AD, or by June 30,
2006, whichever occurs first.

Definition
(i) For the purposes of this AD, a
serviceable fuel nozzle is defined as a nozzle

that has a P/N not specified in, or addressed
by, this AD.

Alternative Methods of Compliance

(i) The Manager, Chicago Aircraft
Certification Office, has the authority to
approve alternative methods of compliance

found in 14 CFR 39.19.

Related Information

(k) Information related to the subject of this
AD can be found in Rolls-Royce Corporation
Alert Commercial Engine Bulletin, with the
identification numbers of CEB-A-313, CEB—
A-1394, CEB-A-73-2075, CEB—A-73-3118,
CEB-A-73-4056, CEB-A-73-5029, CEB-A—
73-6041, TP CEB—A-183, TP CEB—A-1336,
and TP CEB-A-73-2032, dated September 4,
2003.

Material Incorporated by Reference

(I) None.

Issued in Burlington, Massachusetts, on
November 22, 2004.
Francis A. Favara,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 04—-26424 Filed 11-30-04; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2004-SW-12—-AD; Amendment
39-13884; AD 2004-24-08]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron Canada Model
206A,B, L,L-1,L-3,and L4
Helicopters

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for the
specified Bell Helicopter Textron
Canada (BHTC) model helicopters. This
action requires an initial inspection and,
at specified intervals, certain repetitive
checks and inspections of the tail rotor
blade (blade) for a deformation, a crack,
and a bent or deformed tail rotor weight
(weight). Also, this action requires,
before further flight, replacing each
blade with an airworthy blade if a
deformation, a crack, or a bent or
deformed weight is found. This
amendment is prompted by three
reports of skin cracks originating near
the blade trailing edge balance weight.
This condition, if not detected, could
result in blade failure and subsequent
loss of control of the helicopter.
DATES: Effective December 16, 2004.
Comments for inclusion in the Rules
Docket must be received on or before
January 31, 2005.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 2004—-SW—-
12—-AD, 2601 Meacham Blvd., Room
663, Fort Worth, Texas 76137. You may
also send comments electronically to
the Rules Docket at the following
address: 9-asw-adcomments@faa.gov.
FOR FURTHER INFORMATION CONTACT:
Sharon Miles, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Regulations
and Guidance Group, Fort Worth, Texas
76193-0111, telephone (817) 222-5122,
fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: This
amendment adopts a new AD for the
specified BHTC model helicopters. This
action requires an initial inspection and
certain repetitive checks and
inspections of the blade, at specified
intervals, for a deformation, a crack, and
a bent or deformed weight. Also, this
action requires, before further flight,

replacing each blade with an airworthy
blade if a deformation, a crack, or a bent
or deformed weight is found. This
amendment is prompted by three
reports of skin cracks originating near
the blade trailing edge balance weight.
In two reports, a loss of the weight and
a strip of material along the trailing edge
led to an imbalance and fracture of three
of the four tail rotor gearbox attachment
bolts. In one of these incidents the
gearbox shifted resulting in failure of
the drive shaft and loss of yaw control.
This condition, if not detected, could
result in blade failure and subsequent
loss of control of the helicopter.

BHTC has issued Alert Service
Bulletin No. 206-04—100 for Model
206A and B and No. 206L-04-127 for
Model 206L series helicopters, both
Revision B, both dated May 28, 2004.
These service bulletins specify checking
and inspecting the blades for a
deformation, a crack, and a bent or
deformed weight and a one-time
inspection by Rotor Blades Inc. in
Louisiana, USA, and if the blades pass
the one-time inspection, adding a V"’ at
the end of the serial number. The
service bulletins also specify replacing
any blade with a deformation, a crack,
or bent or deformed weight.

Transport Canada, the airworthiness
authority for Canada, notified the FAA
that an unsafe condition may exist on
these helicopter models. Transport
Canada advises of three reports of skin
cracks originating near the blade trailing
edge balance weight. Two of the
occurrences caused a loss of the weight
and a strip of material along the trailing
edge leading to an imbalance, which
caused the fracture of three of the four
tail rotor gearbox attachments. One of
these occurrences resulted in the
gearbox shifting that caused failure of
the drive shaft and resulting loss of yaw
control. Transport Canada classified the
alert service bulletins as mandatory and
issued AD No. CF—2004-05R1, dated
June 28, 2004, to ensure the continued
airworthiness of these helicopters in
Canada.

These helicopter models are
manufactured in Canada and are type
certificated for operation in the United
States under the provisions of 14 CFR
21.29 and the applicable bilateral
agreement. Pursuant to the applicable
bilateral agreement, Transport Canada
has kept the FAA informed of the
situation described above. The FAA has
examined the findings of Transport
Canada, reviewed all available
information, and determined that AD
action is necessary for products of these
type designs that are certificated for
operation in the United States.

This unsafe condition is likely to exist
or develop on other helicopters of the
same type designs registered in the
United States. Therefore, the FAA is
issuing this AD to detect a blade with
a deformation, a crack, or a bent or
deformed weight and to prevent blade
failure and subsequent loss of control of
the helicopter. This AD requires the
following for the specified BHTC
helicopters with certain blade part
numbers and serial numbers:

« Before further flight, unless
accomplished previously, and before
installing any blade with an affected
part number and serial number,
cleaning the blade. Then, using a 10X or
higher magnifying glass, inspecting both
sides of each blade for a deformation, a
crack, and a bent or deformed weight.

« Thereafter, cleaning both sides of
each blade and using a 10X or higher
magnifying glass, inspecting for a
deformation, a crack, and a bent or
deformed weight as follows:

O At intervals not to exceed 12 hours
time-in-service (TIS), or

O At intervals not to exceed 24 hours
TIS and checking both sides of each
blade for a deformation, a crack, and a
bent or deformed weight at intervals not
to exceed 3 hours TIS between
inspections. An owner/operator (pilot)
may perform the 3-hour TIS check for
deformed or cracked blades and for bent
or deformed weights. Pilots may
perform these checks because they
require no tools, can be done by
observation, and can be done equally
well by a pilot or a mechanic. However,
the pilot must enter compliance with
these requirements into the helicopter
maintenance records by following 14
CFR 43.11 and 91.417(a)(2)(V).

« Before further flight, replacing each
blade with an airworthy blade if you
find a deformation, a crack, or a bent or
deformed weight.

The short compliance time involved
is required because the previously
described critical unsafe condition can
adversely affect the controllability and
structural integrity of the helicopter.
Therefore, inspecting the blade, for a
deformation, a crack, and a bent or
deformed weight is required before
further flight and at short specified time
intervals, and this AD must be issued
immediately.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

The FAA estimates that this AD will:

« Affect 2194 helicopters.
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» Take about ¥4 work hour for a blade
check or inspection and 3 work hours to
replace one blade at an average labor
rate of $65 per work hour.

« Required parts will cost about
$5,848 per helicopter. (The service
bulletin states that warranty credit will
be given based on hour usage on the
blade with remaining life hours and
other restrictions.) Based on these
figures, the total estimated cost impact
of the AD on U.S. operators is
$21,315,807, assuming 226 checks or
inspections and replacing one blade on
each helicopter in the fleet.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available in the Rules
Docket for examination by interested
persons. A report that summarizes each
FAA-public contact concerned with the
substance of this AD will be filed in the
Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their mailed
comments submitted in response to this
rule must submit a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. 2004—-SW—
12—-AD.” The postcard will be date
stamped and returned to the
commenter.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is

determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
economic evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

= 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
a new airworthiness directive to read as
follows:

2004-24-08 Bell Helicopter Textron
Canada: Amendment 39-13884. Docket
No. 2004-SW-12—-AD.

Applicability: Model 206A, B, L, L-1, L-3,
and L—4 helicopters, with a tail rotor blade
(blade) with the following part number (P/N)
and serial number (S/N) installed,
certificated in any category.

Model 206A & B; Blade, P/N 206-016—-201—
133, S/N with prefix “CS” and no “V” suffix

Model 206A, B, L, L-1, L-3, & L4, Blade, P/N 206-016-201-131, S/N with prefix “CS” and
no “V" suffix

1381 through 1442
1492 through 1517
1520 through 1542
1550
1556
1560
1562
1564 through 1567
1569 through 1606
1609
1611
1612
1614 through 1631
1633 through 1675
1677
1678
1680 through 1682
1684 through 1787
1789 through 1803
1810 through 1812
1814
1816

7000 through 7018
7020 through 7043
7045 through 7050
7052 through 7132
7134 through 7246
7248 through 7270
7272 through 7277
7279 through 7339
7342 through 7368
7784

7786

7788

7790 through 7796
7798 through 7819
7821 through 7833
7835 through 7839
7841 through 8001
8003 through 8026
8029 through 8061
8064 through 8117
8119

8121 through 8139

10174 through 10218.
10220.
10232.
10235.
10237 through 10241.
10244.
10245.
10248.
10250 through 10264.
10266 through 10268.
10270 through 10274.
10276 through 10278.
10280 through 10282.
10284 through 10292.
10296.
10300 through 10330.
10332.
10333.
10335 through 10347.
10349.
10351 through 10359.
10363 through 10365.
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Model 206A & B; Blade, P/N 206—016-201— Model 206A, B, L, L-1, L-3, & L-4, Blade, P/N 206-016—-201-131, S/N with prefix “CS” and
133, S/N with prefix “CS” and no “V" suffix no “V" suffix

1820 8142 through 8176 10367.

1823 through 1831 8178 through 8262 10373.

1834 through 1836 8264 through 8294 10374.

1838
1840 through 1844
1846
1848 through 1882
1884 through 1887
1889 through 1893
1896 through 1898
1900
1904
1909 through 1912
1915
1916
1919 through 1921
1924
1928 through 1931
1933
1934 through 1939
1943
1945
1947
1948
1952 through 1957
1960
1962 through 1965

8298 through 8368
8370 through 8375
8378 through 8416
8419

8421

8425 through 8428
8430 through 8438
8440

8441

8443

8445 through 8447
8449 through 8606
8608 through 8622
8624 through 8626
8628 through 8632
8635 through 8653
8655 through 8686
8690

8692 through 8700
8703 through 8715
8717 through 8722
8724 through 8742
8745 through 8828
8830 through 8835
8838 through 8840
8842 through 8881
8883 through 9032
9034 through 9139
9141 through 9198
9200

9202 through 9302
9304 through 9339
9341 through 9371
9373 through 9411
9413

9415 through 9417
9419 through 9496
9498 through 9585
9587 through 9594
9596 through 9618
9621 through 9629
9632 through 9642
9645 through 9651
9653 through 9673
9675 through 9707
9709 through 9724
9727 through 9731
9733 through 9735
9737 through 9739
9741 through 9748
9751 through 9785
9787

9788

9790 through 9792
9795 through 9847
9849 through 9928
9930 through 9937
9940 through 9942
9944 through 9952
9955 through 9972
9974 through 9989
9991 through 9995
9997 through 10004
10006 through 10009
10011

10377 through 10385.
10387 through 10408.
10410.
10414 through 10417.
10419 through 10427.
10430.
10432.
10437.
10438.
10442 through 10445.
10458 through 10466.
10469.
10470.
10474.
10476 through 10478.
10480 through 10487.
10489 through 10491.
10493 through 10495.
10497 through 10503.
10505 through 10588.
10591 through 10606.
10608 through 10610.
10612 through 10620.
10623.
10624.
10631 through 10655.
10657 through 10669.
10672.
10673.
10676 through 10678.
10680 through 10683.
10685.
10687.
10689 through 10702.
10707.
10712.
10715.
10730.
10732 through 10734.
10736.
10738.
10739.
10746.
10750.
10756.
10760.
10761.
10765.
10770.
10774 through 10776.
10778.
10781.
10783 through 10785.
10792.
10794.
10798.
10799.
10806 through 10808.
10811.
10814 through 10822.
10824.
10825.
10829.
10831.
10917.
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Model 206A & B; Blade, P/N 206—-016-201— Model 206A, B, L, L-1, L-3, & L4, Blade, P/N 206-016-201-131, S/N with prefix “CS” and
133, S/N with prefix “CS” and no “V” suffix no “V” suffix
10013 through 10018 10923.
10021 through 10030 10931.
10034 10936.
10036 through 10057 10937.
10061 through 10082 10940.
10090 through 10092 10943.
10094 through 10100 10945.
10116 10947.
10119 10948.
10121 10964.
10123 through 10134 10965.
10136 through 10140 10973.
10142 through 10144 10982.
10146 through 10172 10985.
10986.
Compliance: Required as indicated. installing any blade with a P/N and S/ crack, and a bent or deformed weight in
To prevent blade failure and N listed in the applicability section of the area shown in Figure 1 of this AD.
;u?.Sequent(;osshOffC?Ptrql OT the th's AD, Clea_n t_he blade. .Usmg a 10X or Note 1: Paint irregularities on the blade
elicopter, do the tollowing: higher magnifying glass, inspect both o di
(a) Before further flight, unless ; ; may indicate a crack.
’ sides of each blade for a deformation, a

accomplished previously, and before

DATA TAG

BALANCE \
WEIGHTS AREA TO INSPECT

Figure 1. Tail rotor blade inspection.
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(b) After doing paragraph (a) of this
AD, at the following intervals, clean
both sides of each blade and do either
paragraph (1) or (2) as follows:

(1) At intervals not to exceed 12 hours
time-in-service (TIS), using a 10X or
higher magnifying glass, inspect both
sides of each blade for a deformation, a
crack, and a bent or deformed weight in
the area shown in Figure 1 of this AD,
or

(2) Inspect and check both sides of
each blade for a deformation, a crack,
and a bent or deformed weight in the
area shown in Figure 1 of this AD as
follows:

(i) Using a 10X or higher magnifying
glass, inspect at intervals not to exceed
24 hours TIS, and

(ii) Check at intervals not to exceed 3
hours TIS between the inspections
required by paragraph (b)(2)(i) of this
AD. An owner/operator (pilot), holding
at least a private pilot certificate, may
perform this visual check and must
enter compliance with this paragraph
into the helicopter maintenance records
by following 14 CFR sections 43.11 and
91.417(a)(2)(V).

(c) Before further flight, replace any
blade that has a deformation, a crack, or
a bent or deformed weight with an
airworthy blade.

Note 2: Bell Helicopter Textron Alert
Service Bulletin No. 206—04—100 for Model
206A and B and No. 206L—-04-127 for Model
206L series, both Revision B, both dated May
28, 2004, pertain to the subject of this AD.

(d) To request a different method of
compliance or a different compliance
time for this AD, follow the procedures
in 14 CFR 39.19. Contact the Safety
Management Group, Rotorcraft
Directorate, FAA, for information about
previously approved alternative
methods of compliance.

(e) This amendment becomes effective
on December 16, 2004.
Note 3: The subject of this AD is addressed

in Transport Canada (Canada) AD No. CF—
2004-05R1, dated June 28, 2004.

Issued in Fort Worth, Texas, on November
22, 2004.

Kim Smith,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 04-26425 Filed 11-30-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 750

[Docket No. 041001275-4331-02]

RIN 0694-ADO05

Correction to Revision of Licensee’s

Responsibility To Communicate
License Conditions

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Interim rule; Correction.

SUMMARY: The Bureau of Industry and
Security is correcting an interim rule
that appeared in the Federal Register of
November 23, 2004 (67 FR 68076). The
rule amended the regulations to require
licensees to communicate in writing
specific licensing conditions. This rule
amends the Export Administration
Regulations (EAR) by correcting an error
by inserting regulatory text
inadvertently omitted.

DATES: This correction is effective:
November 23, 2004.

FOR FURTHER INFORMATION CONTACT:
Jeffery Lynch, Regulatory Policy
Division, Office of Exporter Services,
Bureau of Industry and Security; e-mail:
jlynch@bis.doc.gov.

SUPPLEMENTARY INFORMATION: This rule
amends the document appearing on
page 68077 of the Federal Register of
Thursday, November 23, 2004. BIS
amends the rule to correct an error in
the interim rule requiring licensees to
communicate in writing specific license
conditions to the parties to whom the
license conditions apply.

§750.7 [Corrected]

1. On page 68077 of the Federal
Register, in the second column,
amendment number 3 to section 750.7
is corrected to read as follows: “It is the
licensee’s responsibility to
communicate in writing the specific
license conditions to the parties to
whom those conditions apply.”

Rulemaking Requirements

1. This rule has been determined to be
not significant for purposes of E.O.
12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501et
seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget

(OMB) Control Number. This rule
involves a collection of information
subject to the PRA. This collection has
been approved by OMB under control
number 0694-0122, *“Multi-Purpose
Application,” which carries a burden
hour estimate of 10 minutes for a
manual or electronic submission. Send
comments regarding these burden
estimates or any other aspect of this
collection of information, including
suggestions for reducing the burden, to
David Rostker, Office of Management
and Budget (OMB), by e-mail to
David_Rostker@omb.eop.gov, or by fax
to (202) 395-7285; and to the Office of
Administration, Bureau of Industry and
Security, Department of Commerce,
14th and Pennsylvania Avenue, NW.,
Room 6883, Washington, DC 20230.

3. This rule does not contain policies
with federalism implications as that
term is defined under E.O. 13132.

4. The Department finds under 5
U.S.C. 553(b)(B) that good cause exists
to waive prior notice and opportunity
for public comment. This rule revises
the EAR to require licensees to
communicate in writing specific license
conditions to the parties to whom they
apply. This rule merely clarifies the
identify of the person to whom the
notice must be provided. The previously
existing EAR requirement to provide
such notice is unchanged by this rule.
Because the rule containing the error
has not become effective, this correction
is not a substantive change to the EAR.
Accordingly, it is unnecessary to
provide prior notice and opportunity for
public comment. Therefore, this rule is
being issued in final form.

Although there is no formal comment
period, public comments on this
regulation are welcome on a continuing
basis. Comments should be submitted to
Jeffrey Lynch, Regulatory Policy
Division, Office of Exporter Services,
Bureau of Industry and Security, P.O.
Box 273, Washington, DC 20044, e-
mailed to: jlynch@bis.doc.gov, or faxed
to (202) 482—3355. The public record
concerning this regulation will be
maintained in the Bureau of Industry
and Security Freedom of Information
Records Inspection Facility, Room 6881,
Department of Commerce, 14th Street
and Pennsylvania Avenue, NW.,
Washington, DC 20230. Records in this
facility may be inspected and copied in
accordance with regulations published
in part 4 of Title 15 of the Code of
Federal Regulations. Information about
the inspection and copying of records at
the facility may be obtained from the
Bureau of Industry and Security
Freedom of Information Officer, at the
above address or by calling (202) 482—
0500. List of Subjects for 15 CFR Part
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750 Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

Eileen Albanese,

Director, Office of Exporter Services.

[FR Doc. 04—-26518 Filed 11-30-04; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 655
[FHWA Docket No. FHWA-2004-17321]
RIN 2125-AF02

National Standards for Traffic Control
Devices; the Manual on Uniform Traffic
Control Devices for Streets and
Highways; Specific Service and
General Service Signing for 24-Hour
Pharmacies

AGENCY: Federal Highway
Administration (FHWA), DOT.
ACTION: Final rule.

SUMMARY: The FHWA published an
interim final rule on May 10, 2004, that
amended the 2003 Edition of the
Manual on Uniform Traffic Control
Devices (MUTCD) to permit the use of
Specific Service and General Service
signing to assist motorists in locating
licensed 24-hour pharmacy services
open to the public. Those changes were
designated as Revision No. 1 to the 2003
Edition of the MUTCD, and they became
effective on July 21, 2004. In the interim
final rule, the FHWA provided a 50-day
comment period for the public to review
and make comment on the technical
details. The FHWA adopts as final the
interim rule for Revision No. 1, with
certain changes to the technical details
to address pertinent comments to the
docket. The MUTCD is incorporated by
reference in 23 CFR part 655, subpart F,
and recognized as the national standard
for traffic control devices used on all
public roads.

DATES: This regulation is effective
January 3, 2005. The incorporation by
reference of the publication listed in
this rule is approved by the Director of
the Federal Register as of January 3,
2005.

FOR FURTHER INFORMATION CONTACT: Mr.
Ernest Huckaby, Office of
Transportation Operations (HOTO-1),
(202) 366—-9064, or Mr. Raymond
Cuprill, Office of the Chief Counsel,
(202) 366-0791, Federal Highway
Administration, 400 Seventh Street,
SW., Washington, DC 20590-0001.
Office hours are from 7:45 a.m. to 4:15

p.m., e.t.,, Monday through Friday,
except Federal holidays.
SUPPLEMENTARY INFORMATION:

Electronic Access

This document and all comments
received by the U.S. DOT Docket
Facility, Room PL-401, may be viewed
through the Docket Management System
(DMS) at http://dms.dot.gov. The DMS
is available 24 hours each day, 365 days
each year. Electronic retrieval help and
guidelines are available under the help
section of this Web site.

An electronic copy of this document
may be downloaded by using a
computer, modem and suitable
communications software from the
Government Printing Office’s Electronic
Bulletin Board Service at (202) 512—
1661. Internet users may reach the
Office of the Federal Register’s home
page at http://www.archives.gov and the
Government Printing Office’s Web page
at http://www.gpoaccess.gov/nara.

Background

On January 23, 2004, the President
signed, thereby enacting into law, the
Consolidated Appropriations Act, Fiscal
Year 2004 (the Act), Public Law 108—
199, 118 Stat. 3. Division F of the Act
(the Transportation, Treasury, and
Independent Agencies Appropriations
Act, 2004, at 118 Stat. 279), Title I,
section 124, directs the Secretary of
Transportation to amend the MUTCD to
include a provision permitting
information to be provided to motorists
to assist motorists in locating licensed
24-hour pharmacy services open to the
public. The Act also allows placement
of logo panels that display information
disclosing the names or logos of
pharmacies that are located within three
miles of an interchange on the Federal-
aid system.

The FHWA published an interim final
rule on May 10, 2004, at 69 FR 25828,
that amended the 2003 Edition of the
Manual on Uniform Traffic Control
Devices (MUTCD) to implement the
requirements of the Act and provide for
the uniformity of signing for pharmacy
services when jurisdictions choose to
install such signs. Those changes were
designated as Revision No. 1 to the 2003
Edition of the MUTCD, and they became
effective on July 21, 2004. In the interim
final rule, the FHWA provided a 50-day
comment period for the public to review
and make comment on the technical
details. Based on the comments received
and its own experience, the FHWA is
adopting as final the interim rule for
Revision No. 1, with certain changes to

1Federal-aid systems are defined in 23 U.S.C. 101
and 103.

the technical details to address
pertinent comments to the docket.

The text of this Revision No. 1 and the
text of the 2003 Edition of the MUTCD
with Revision No. 1 final text
incorporated are available for inspection
and copying as prescribed in 49 CFR
part 7 at the FHWA Office of
Transportation Operations.
Furthermore, final Revision No. 1
changes are available on the MUTCD
Internet site (http://
mutcd.fhwa.dot.gov). The entire
MUTCD text with final Revision No. 1
text incorporated is also available on
this Internet site.

Summary of Comments

The FHWA received 36 letters
submitted to the docket, of which four
were duplicates of letters previously
submitted to the docket. Comments
were received from the National
Committee on Uniform Traffic Control
Devices (NCUTCD), four State
Departments of Transportation, four
members of Congress and a Senator all
representing the State of Illinois, two
national organizations representing
pharmacy businesses, six other national
organizations representing a variety of
interests, nine organizations
representing retail merchants or drug
stores in individual States, one major
national chain drug store company, and
four individual private citizens. The
FHWA has reviewed and analyzed all
the comments received. General
comments are discussed first, followed
by discussion of significant comments
and adopted changes in each of the
individual sections of the MUTCD
affected by this final rule.

Discussion of General Comments—Part
2 Signs

Nearly all the letters to the docket
expressed either support for or
opposition to the general concept of
adding signing for 24-hour pharmacies
to the MUTCD. The comments from the
four members of Congress and the
Senator representing the State of Illinois
were in support of the changes. The
FHWA was required by the law
described above to add pharmacy
signing to the MUTCD and, as a result,
the interim final rule solicited
comments only on the technical details
of the signing and not the general
concept. The comments we received in
opposition to the general concept
provided insufficient information to
suggest that the FHWA should seek
legislative relief at this time.
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Discussion of Section 2D.45 General
Service Signs (D9 Series)

A private citizen commented that the
MUTCD changes included in the
interim final rule went beyond the
legislative mandate by including
General Service signs as well as Specific
Service (logo) signs, and that this was
inappropriate. Although General Service
signs for 24-hour pharmacies were not
specifically mentioned in the law, these
were addressed in the interim final rule
because some States have no program
for Specific Service signs and only use
General Service signs. Also, in urban
areas it is often impractical to provide
Specific Service signing due to close
spacing of interchanges and, in these
conditions, many States use General
Service signs instead as a stand-alone
supplemental sign (such as the D9-18 or
D9-18a) or as sets of individual D9
series signs attached to (supplementing)
interchange guide signs. Therefore, the
FHWA retains the General Service signs
for 24-hour pharmacies in this final
rule.

A national association representing
pharmacists commented that eligibility
for signing should be extended to
pharmacies that are open less than 24
hours per day. Many other commenters,
however, supported limiting the signing
eligibility to 24-hour pharmacies, stating
that there is a need for access to
pharmacy services 24 hours a day and
that signing leading travelers to a closed
pharmacy would not be in the public
interest. Because of these reasons and
the fact that the legislation was specific
in directing that eligibility be limited to
24-hour pharmacies, the FHWA
declines to make any change to the 24
hours per day criterion for eligibility for
General Service signing as contained in
the interim final rule. This discussion
and decision also apply to the similar
criterion for pharmacy signing eligibility
as stated in other applicable sections of
Part 2 of the MUTCD, and the FHWA
makes minor editorial changes to the
text of various sections in Part 2 to add
the words ““24-hour” preceding
“pharmacy’’ where needed for clarity.

A national association representing
chain drug stores commented that the
signing eligibility requirement for a
licensed pharmacist to be on duty “at all
times’ and “‘7 days per week’ are too
inflexible, since pharmacists could be
““on a break’ and since some 24-hour
pharmacies are closed on some
holidays. The FHWA declines to make
a change in these requirements as stated
in the interim final rule. The FHWA
believes that the intent of the legislation
is to assure that road users can locate
pharmacy services that are available at

all times. A pharmacist can be on a
“break’ and still be on duty in the
pharmacy, and in all probability will
also be present on the pharmacy
premises during the break. The service
availability criterion for other 24 hours
per day services, such as hospitals,
emergency services, etc., is stated as ‘24
hour service, 7 days per week’ in
Section 2D.45 and these facilities are in
fact open for service on holidays. States
could make provisions in their service
signing eligibility policies to account for
pharmacist breaks and holidays,
particularly if their individual State
laws make reference to these situations
and how they are to be handled.

The NCUTCD and a private citizen
commented that the eligibility criteria
for pharmacy signing should be
modified to add that a State-licensed
pharmacist must be “present’” as well as
“on duty” 24 hours per day, 7 days per
week. The FHWA agrees with this
comment and changes the text of
Sections 2D.45, 2E.51, and 2F.01
accordingly. For a pharmacy to truly
offer its prescription-dispensing services
on a 24 hours per day basis, it is
necessary that a licensed pharmacist be
physically present at all times. It is
possible for a pharmacist to be *“‘on
duty” in the employ of the individual
pharmacy or of the pharmacy chain
company that owns or operates the
pharmacy, but not physically present
(such as one ““late night’”” pharmacist
“shared” between two or more stores in
a given city or region). If a pharmacist
must travel to the pharmacy from some
other location during late night hours if
a road user needs his or her services,
delays would result in filling the needed
prescription. This would be inconsistent
with the intent of the legislation.
Adding the requirement for a licensed
pharmacist to be “present’ as well as on
duty clarifies the intent.

The American Pharmacists
Association (APhA), a national
organization representing pharmacists,
suggested that the D9-20 pharmacy
symbol sign shown in Figure 2D-11
General Service Signs in the interim
final rule should use a different design.
Specifically, the APhA suggested that
the ““One Symbol for Pharmacy’’ design
be used instead of the bold “Rx”
symbol. The design of that symbol
(hereafter referred to as “‘the APhA
symbol™), features an ““Rx’’ with the “‘x”’
visually less distinct from the “R” than
in the symbol used by the FHWA in the
interim final rule (hereafter referred to
as “‘the FHWA symbol™). Also, inside
the loop of the “R” of the APhA symbol
are graphical stylized representations of
three human figures (a man, a woman,
and a child.) The APhA symbol is more

visually cluttered than the FHWA
symbol and would therefore provide a
legibility distance considerably less
than that of the FHWA symbol. There is
no research indicating that the APhA
symbol is more recognizable by the
traveling public than the FHWA symbol.
The FHWA believes that the simplicity
and boldness of the FHWA symbol will
aid in recognition, conspicuity, and
legibility for road users, as compared to
the APhA symbol. Also, the APhA
comments state that that organization
trademarked the APhA symbol in 1993.
Because patented or trademarked
symbols cannot be included in the
MUTCD, the FHWA would require that
the symbol be released to the public
domain. Although the comments
indicate that APhA would be willing to
allow the FHWA to use the symbol, that
is different from placing it into the
public domain. It is likely that the
APhA would want to retain its
trademark so that the symbol could be
used for other purposes regarding
pharmacies and pharmacists, such as
letterhead, business signs, etc. For these
reasons, the FHWA believes that the
pharmacy symbol shown for the D9-20
sign in the interim final rule is a better
alternative to the APhA symbol and
therefore makes no change in the
symbol design.

The NCUTCD, 3 State highway
authorities, and one private citizen
suggested that the D9-20a ‘24 HR”
plague shown with the D9-20 pharmacy
symbol in Figure 2D-11 in the interim
final rule should be eliminated. These
commenters stated that 24 HR”
plaques are not required in the MUTCD
for other services that must be available
24 hours per day in order to be eligible
for signing (such as hospitals and
emergency services).

A comment from a national chain
drug store company supported the ‘24
HR’ plaque because of the information
and benefit it provides to travelers.

The FHWA believes that, although
other services that must operate 24
hours per day to be eligible for signing
do not require the use of a “24 HR”
plaque, there is good reason to require
the D9-20a ‘24 HR”’ plaque with the
D9-20 Pharmacy symbol. Most road
users expect and understand that a
hospital must be open 24 hours per day;
however, this is not the case with
pharmacies. Most pharmacies are not
open 24 hours per day, but the
legislation specifically limits eligibility
to 24-hour pharmacies. Therefore, it is
necessary that road users being guided
to a 24-hour pharmacy by these signs be
advised that it is in fact a 24-hour
pharmacy that can be accessed via the
signed exit. Otherwise, there would be
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doubt in the road user’s mind as to
whether or not to exit if he or she were
seeking the pharmacy services during
the middle of the night. Also, if the
plague were made an option rather than
a requirement, then some States might
use it and others would not, and this
lack of uniform application would lead
to road user confusion. The FHWA
retains the required use of the D9-20a
plaque with the D9-20 pharmacy
symbol sign as stated in the interim
final rule.

Discussion of Section 2E.51 General
Services Signs

As stated earlier in the discussion of
comments on Section 2D.45 General
Service Signs, the FHWA retains the
required use of the D9-20a ‘24 HR”
plague with the D9-20 pharmacy
symbol General Service sign. For
consistency with the principles stated in
that discussion, the FHWA modifies
Figure 2E-42 Examples of General
Service Signs (with Exit Numbering)
accordingly. In the D9-18 sign (with six
service symbols) shown as the lower
right sign of the 4 signs shown in the
figure, the “Rx”" symbol is shifted
slightly upward on the sign so that it is
closer to the lodging symbol above it,
and the legend 24 HR” is added
underneath the “Rx’’ symbol. Also, in
the D9-18a sign shown as the lower left
sign of the 4 signs shown in the figure,
the legend “24 HR” is added to precede
the word “PHARMACY"”".

The NCUTCD commented that the
order of the services shown on the D9—
18a word message sign in the lower left
of the figure should be modified so that
“24 HR PHARMACY” would be above
“HOSPITAL.” The NCUTCD stated that
this would avoid potential confusion
with a hospital that has a pharmacy.
The FHWA agrees with this comment
and makes the change in Figure 2E—42.
Some hospitals have pharmacies that
serve hospital inpatients but not
travelers, and a road user could
misinterpret the two last lines of the
D9-18a word message sign as being a
single phrase ““hospital pharmacy,”
rather than two separate services, and
infer that the pharmacy services might
not be available to the traveler.
Changing the order of the services such
that hospital is on the bottom line will
help prevent such a misinterpretation.
For consistency with this change in the
figure, the FHWA also modifies the last
sentence of the fourth Option statement
of Section 2E.51 to delete the phrase “in
the last position.”

Discussion of Section 2F.01 Eligibility

A few commenters suggested that the
maximum distance of 3 miles from an

interchange on the Federal-aid highway
system to be eligible for pharmacy
signing should be extended to up to 15
miles in cases where eligible
pharmacies do not exist within 3 miles.
These commenters cited the existing
Option statement in Section 2F.01 that
provides for extending the distance
limit up to a maximum of 15 miles from
an interchange for signing eligibility for
other services, such as gas, food, and
lodging, if those facilities within 3 miles
are not available or choose not to
participate in the program.

Other commenters stated their
specific support of limiting eligibility to
pharmacies within 3 miles and not
extending that limit. These commenters
stated that requiring the pharmacy to be
within 3 miles is self-limiting and serve
the best interests of travelers in need of
pharmacy services. Further, the
legislation was specific in directing that
eligibility be limited to pharmacies
within 3 miles of an interchange on the
Federal-aid highway system.
Accordingly, the FHWA declines to
make any change to the maximum
distance of 3 miles as a criterion for
eligibility for Specific Service signing as
contained in the interim final rule. This
discussion and decision also apply to
the similar criterion for pharmacy
signing eligibility as stated in other
applicable sections of Part 2 of the
MUTCD.

A State highway authority
commented that the phrase “in either
direction” in both the last paragraph of
the second Standard statement and the
first paragraph of the second Guidance
statement should be revised to “in any
direction” to clarify that pharmacies are
not limited to only one direction from
an interchange. The FHWA agrees with
this comment and makes this editorial
change in both places in this final rule.
“Any direction” is more accurate and
inclusive than “either direction,” since
there could be more than two directions
that can be traveled away from a given
interchange.

Discussion of Section 2F.02
Application

In the interim final rule, the first
paragraph of the Option statement was
modified to remove the list of various
services that may be signed on any class
of highway. The resulting text of this
paragraph in the interim final rule
stated, ‘“Specific Service signs may be
used on any class of highway.” The
NCUTCD recommended that this
wording is unnecessary because it
repeats a similar statement that is in the
first Option statement in Section 2F.01.
The FHWA agrees that this is an
unnecessary duplication and removes

the first paragraph of the Option
statement in Section 2F.02 in this final
rule.

Discussion of Chapter 2H
Recreational and Cultural Interest Area
Signs

Comments from the NCUTCD, one
State highway authority, and one
private citizen opposed the addition of
the RM-230 24-Hour Pharmacy symbol
sign in the series of brown and white
recreational and cultural interest area
symbol signs. These commenters stated
that pharmacy signing is not needed as
a recreational area sign.

A national chain drug store company
stated its support for adding the RM—
230 sign in Chapter 2H, citing
consistency with similar brown and
white symbol signs for gas, food, and
lodging that are included in Chapter 2H.
The FHWA agrees and declines to
remove the RM—-230 sign that was
included in Chapter 2H in the interim
final rule. Brown and white symbol
signs for gas, food, and lodging are
included in Chapter 2H because these
services are often available within
recreational areas such as National
Parks, and thus there can be a need to
provide guide signing to those facilities
from the park entrance road or from
other areas within the park. Also, there
are certain park roadways in some
urbanized areas, such as National
Historical Parkways, and some linear
park roads such as adjacent to Grand
Tetons National Park, that also provide
access to nearby towns and cities where
24-hour pharmacies may exist and may
meet the criteria for signing. Chapter 2H
provides for the use of brown and white
General Service signing on park
roadways. Therefore, it is appropriate
and consistent to include in Chapter 2H
a brown and white version of the
pharmacy symbol sign for use if General
Service signing for a 24-hour pharmacy
is needed on a roadway of this type.

Rulemaking Analyses and Notices

Executive Order 12866 (Regulatory
Planning and Review) and U.S. DOT
Regulatory Policies and Procedures

The FHWA has determined that this
action is not a significant regulatory
action within the meaning of Executive
Order 12866 or significant within the
meaning of the U.S. Department of
Transportation regulatory policies and
procedures. Including 24-hour
pharmacies in General and Specific
Service signs is required by law (see
section 124 Division F, Title |, of Public
Law 108-199, January 23, 2004). States
and other jurisdictions are not required
to install signs for pharmacy services,
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but if they elect to do so, these
amendments to the MUTCD will create
uniformity in how the Pharmacy signs
are used on public roads. These changes
will not adversely affect, in a material
way, any sector of the economy. In
addition, these changes will not create
a serious inconsistency with any other
agency’s action or materially alter the
budgetary impact of any entitlements,
grants, user fees, or loan programs; nor
will the changes raise any novel legal or
policy issues. Therefore, a full
regulatory evaluation is not required.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (RFA) (Pub. L. 96-354, 5
U.S.C. 601-612) the FHWA has
evaluated the effects of this action on
small entities and has determined that
this action will not have a significant
economic impact on a substantial
number of small entities. This action
adds General Service and Specific
Service signing for optional use by
States to provide motorist information
concerning pharmacies in order to aid
the traveling public. States are not
included in the definition of small
entity set forth in 5 U.S.C. 601. For these
reasons, the RFA does not apply and the
FHWA certifies that this action will not
have a significant economic impact on
a substantial number of small entities.

Unfunded Mandates Reform Act of
1995

This final rule will not impose
unfunded mandates as defined by the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4, March 22, 1995, 109
Stat. 48). This final rule will not result
in the expenditure by State, local, and
tribal governments, in the aggregate, or
by the private sector, of $120.7 million
or more in any one year (2 U.S.C. 1532).
States and other jurisdictions are not
required to install signs for pharmacy
services, but if they elect to do so, these
amendments to the MUTCD will create
uniformity in how the signs are used on
public roads.

Executive Order 13132 (Federalism)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132, dated August 4, 1999, and it has
been determined that this action does
not have a substantial direct effect or
sufficient federalism implications on
States that would limit the
policymaking discretion of the States.
The FHWA has also determined that
this action does not preempt any State
law or State regulation or affect the
States’ ability to discharge traditional
State governmental functions.

The MUTCD is incorporated by
reference in 23 CFR part 655, subpart F.
These amendments are in keeping with
the Secretary of Transportation’s
authority under 23 U.S.C. 109(d), 315,
and 402(a) to promulgate uniform
guidelines to promote the safe and
efficient use of the highway. The
overriding safety benefits of the
uniformity prescribed by the MUTCD
are shared by all of the State and local
governments, and changes made to this
rule are directed at enhancing safety. To
the extent that these amendments
override any existing State requirements
regarding traffic control devices, they do
so in the interest of national uniformity.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.205,
Highway Planning and Construction.
The regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this program.

Paperwork Reduction Act of 1995

This action does not contain a
collection of information requirement
under the Paperwork Reduction Act of
1995, 44 U.S.C. 3501-3520.

Executive Order 13175 (Tribal
Consultation)

The FHWA has analyzed this action
under Executive Order 13175, dated
November 6, 2000, and believes that it
will not have substantial direct effects
on one or more Indian tribes; will not
impose substantial direct compliance
costs on Indian tribal governments; and
will not preempt tribal law. The
requirements set forth in this final rule
do not directly affect one or more Indian
tribes. Therefore, a tribal summary
impact statement is not required.

Executive Order 13211 (Energy Effects)

The FHWA has analyzed this action
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that this is not a significant
energy action under that order because
it is not a significant regulatory action
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

National Environmental Policy Act

The agency has analyzed this action
for the purposes of the National
Environmental Policy Act of 1969 (42
U.S.C. 43214347 et seq.) and has

determined that it will not have any
effect on the quality of the environment.

Executive Order 12630 (Taking of
Private Property)

The FHWA has analyzed this final
rule under Executive Order 12630,
Government Actions and Interference
with Constitutionally Protected Property
Rights. The FHWA does not anticipate
that this action will effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630.

Executive Order 12988 (Civil Justice
Reform)

This action meets applicable
standards in Sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Executive Order 13045 (Protection of
Children)

The FHWA has analyzed this action
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. The FHWA certifies that this
action will not cause an environmental
risk to health or safety that may
disproportionately affect children.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross reference this action with
the Unified Agenda.

List of Subjects in 23 CFR Part 655

Design standards, Grant programs—
Transportation, Highways and roads,
Incorporation by reference, Signs and
symbols, Traffic regulations.

Issued on: November 22, 2004.
Mary E. Peters,
Federal Highway Administrator.

= In consideration of the foregoing,
FHWA adopts as final the interim final
rule published May 10, 2004 (69 FR
25828), with the following change:

PART 655—TRAFFIC OPERATIONS

= 1. The authority citation for part 655
continues to read as follows:

Authority: 23 U.S.C. 101(a), 104, 109(d),

114(a), 217, 315, and 402(a); 23 CFR 1.32;
and 49 CFR 1.48(b).
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Subpart F—Traffic Control Devices on
Federal-Aid and Other Streets and
Highways—[Amended]

= 2. Amend 8655.601(a), to read as
follows:

§655.601 Purpose.

* * * * *

(a) Manual on Uniform Traffic Control
Devices for Streets and Highways
(MUTCD), 2003 Edition, including
Revision No.1, FHWA, dated November
2004. This publication is incorporated
by reference in accordance with 5 U.S.C.
552 (a) and 1 CFR part 51 and is on file
at the National Archives and Record
Administration (NARA). For
information on the availability of this
material at NARA call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html. It is available for
inspection and copying at the Federal
Highway Administration, 400 Seventh
Street, SW., Room 3408, Washington,
DC 20590, as provided in 49 CFR part
7. The text is also available from the
FHWA Office of Transportation
Operations’ Web site at: http://
mutcd.fhwa.dot.gov.

* * * * *

[FR Doc. 04-26417 Filed 11-30-04; 8:45 am]
BILLING CODE 4910-22-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 31
[TD 9162]
RIN 1545-BB66

Federal Unemployment Tax Deposits—
De Minimis Threshold

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the deposit of
Federal Unemployment Tax Act (FUTA)
taxes. The regulations change the
accumulated amount of tax liability
above which taxpayers must begin
depositing Federal unemployment
taxes. The regulations affect employers
that have an accumulated FUTA tax
liability of $500 or less.
DATES: Effective Date: These regulations
are effective December 1, 2004.
Applicability Date: For dates of
applicability, see § 31.6302(c)-3(a)(2)
and (3).

FOR FURTHER INFORMATION CONTACT:
Heather L. Dostaler, (202) 622-4940 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to the Regulations on Employment
Taxes and Collection of Income Tax at
Source (26 CFR part 31) under section
6302 relating to mode or time of
collection. The current rules relating to
the deposit of FUTA taxes generally
require employers to deposit taxes on a
quarterly basis. An exception provides
that an employer is not required to make
a deposit until accumulated FUTA tax
liability exceeds $100.

A notice of proposed rulemaking
(REG-144908-02) providing an
additional exception to the FUTA tax
deposit requirements was published in
the Federal Register (68 FR 42329) on
July 17, 2003. Under the proposed
exception, an employer would not be
required to deposit FUTA taxes if the
employer’s liability for other
employment taxes (FICA taxes and
withheld income taxes) was below the
threshold at which deposits were
required for those other taxes.

Three written comments were
received in response to the notice of
proposed rulemaking, but there was no
request for a public hearing and a public
hearing was not held. All comments
were considered and are available for
public inspection upon request. After
consideration of the written comments,
the proposed regulations under section
6302 are adopted as revised by this
Treasury decision. The public
comments and the revisions are
discussed below.

Summary of Comments

Two commentators expressed concern
that the creation of an additional
exception linked to the deposit rules for
other employment taxes will create
complexity and that a single exception
based on FUTA tax liability is sufficient.
One commentator expressed concern
regarding the low threshold amounts
under both exceptions, and also
expressed concern that the proposed
exception could be misinterpreted by
those accustomed to referring only to
the amount of accumulated FUTA taxes.

One commentator suggested that the
regulations should exempt household
employers who file Schedule H,
“Household Employment Taxes,” with
Form 1040. This comment is outside the
scope of these regulations, which are
limited to the deposit rules issued under
section 6302. Household employment
taxes reported on Schedule H are paid
with the employer’s income taxes.

Explanation of Provisions

After considering the public
comments, the IRS and Treasury
Department agree that a single exception
based on a higher FUTA tax liability
threshold is preferable to the exception
in the proposed regulations.
Accordingly, the final regulations do not
include an exception linked to the
deposit rules for other employment
taxes. Instead, they increase the FUTA
tax liability threshold from $100 to
$500. Thus, an employer will not be
required to make a deposit of FUTA
taxes until FUTA tax liability exceeds
$500. This change is a simple and
straightforward step to reduce the
burden on small businesses.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and, because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Heather L. Dostaler of the
Office of Associate Chief Counsel,
Procedure and Administration
(Administrative Provisions and Judicial
Practice Division).

List of Subjects in 26 CFR Part 31

Employment taxes, Income taxes,
Penalties, Pensions, Railroad retirement,
Reporting and recordkeeping
requirements, Social Security,
Unemployment compensation.

Adoption of Amendments to the
Regulations

= Accordingly, 26 CFR part 31is
amended as follows:

PART 31—EMPLOYMENT TAXES AND
COLLECTION OF INCOME TAX AT
SOURCE

m Paragraph 1. The authority citation for
part 31 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *
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= Par. 2.1n §31.6302(c)-3, paragraphs
(2)(2) and (a)(3) are revised to read as
follows:

§31.6302(c)-3 Use of Government
depositaries in connection with tax under
the Federal Unemployment Tax Act.

a * X *

(2) Special rule where accumulated
amount does not exceed $500. The
provisions of paragraph (a)(1) of this
section shall not apply with respect to
any period described therein if the
amount of the tax imposed by section
3301 for such period (as computed
under section 6157) plus amounts not
deposited for prior periods does not
exceed $500 ($100 in the case of periods
ending on or before December 31, 2004).
Thus, an employer shall not be required
to make a deposit for a period unless his
tax for such period plus tax not
deposited for prior periods exceeds
$500.

(3) Requirement for deposit in lieu of
payment with return. If the amount of
tax reportable on a return on Form 940
exceeds by more than $500 ($100 in the
case of calendar years before 2005) the
sum of the amounts deposited by the
employer pursuant to paragraph (a)(1) of
this section for such calendar year, the
employer shall, on or before the last day
of the first calendar month following the
calendar year for which the return is
required to be filed, deposit the balance
of the tax due with an authorized
financial institution.

* * * * *

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

Approved: November 23, 2004.
Gregory Jenner,
Acting Assistant Secretary of the Treasury.
[FR Doc. 04-26511 Filed 11-30-04; 8:45 am]
BILLING CODE 4830-01-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4011 and 4022

Disclosure to Participants; Benefits
Payable in Terminated Single-
Employer Plans

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: This rule amends Appendix D
to the Pension Benefit Guaranty
Corporation’s regulation on Benefits
Payable in Terminated Single-Employer
Plans by adding the maximum
guaranteeable pension benefit that may
be paid by the PBGC with respect to a

plan participant in a single-employer
pension plan that terminates in 2005.
This rule also amends the PBGC’s
regulation on Disclosure to Participants
by adding information on 2005
maximum guaranteed benefit amounts
to Appendix B. The amendment is
necessary because the maximum
guarantee amount changes each year,
based on changes in the contribution
and benefit base under section 230 of
the Social Security Act. The effect of the
amendment is to advise plan
participants and beneficiaries of the
increased maximum guarantee amount
for 2005.

EFFECTIVE DATE: January 1, 2005.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, Office of the General Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC
20005-4026; 202—-326—-4024. (TTY/TDD
users may call the Federal relay service
toll-free at 1-800-877-8339 and ask to
be connected to 202-326—-4024.)

SUPPLEMENTARY INFORMATION: Section
4022(b) of the Employee Retirement
Income Security Act of 1974 provides
for certain limitations on benefits
guaranteed by the PBGC in terminating
single-employer pension plans covered
under title IV of ERISA. One of the
limitations, set forth in section
4022(b)(3)(B), is a dollar ceiling on the
amount of the monthly benefit that may
be paid to a plan participant (in the
form of a life annuity beginning at age
65) by the PBGC. The ceiling is equal to
“$750 multiplied by a fraction, the
numerator of which is the contribution
and benefit base (determined under
section 230 of the Social Security Act)
in effect at the time the plan terminates
and the denominator of which is such
contribution and benefit base in effect in
calendar year 1974 [$13,200].” This
formula is also set forth in §4022.22(b)
of the PBGC’s regulation on Benefits
Payable in Terminated Single-Employer
Plans (29 CFR part 4022). Appendix D
to part 4022 lists, for each year
beginning with 1974, the maximum
guaranteeable benefit payable by the
PBGC to participants in single-employer
plans that have terminated in that year.
Section 230(d) of the Social Security
Act (42 U.S.C. 430(d)) provides special
rules for determining the contribution
and benefit base for purposes of ERISA
section 4022(b)(3)(B). Each year the
Social Security Administration
determines, and notifies the PBGC of,
the contribution and benefit base to be
used by the PBGC under these
provisions, and the PBGC publishes an
amendment to Appendix D to Part 4022

to add the guarantee limit for the
coming year.

The PBGC has been notified by the
Social Security Administration that,
under section 230 of the Social Security
Act, $66,900 is the contribution and
benefit base that is to be used to
calculate the PBGC maximum
guaranteeable benefit for 2005.
Accordingly, the formula under section
4022(b)(3)(B) of ERISA and 29 CFR
§4022.22(b) is: $750 multiplied by
$66,900/$13,200. Thus, the maximum
monthly benefit guaranteeable by the
PBGC in 2005 is $3,801.14 per month in
the form of a life annuity beginning at
age 65. This amendment updates
Appendix D to Part 4022 to add this
maximum guaranteeable amount for
plans that terminate in 2005. (If a
benefit is payable in a different form or
begins at a different age, the maximum
guaranteeable amount is the actuarial
equivalent of $3,801.14 per month.)

Section 4011 of ERISA requires plan
administrators of certain underfunded
plans to provide notice to plan
participants and beneficiaries of the
plan’s funding status and the limits of
the PBGC’s guarantee. The PBGC’s
regulation on Disclosure to Participants
(29 CFR Part 4011) implements the
statutory notice requirement. This rule
amends Appendix B to the regulation on
Disclosure to Participants by adding
information on 2005 maximum
guaranteed benefit amounts. Plan
administrators may, subject to the
requirements of that regulation, include
this information in participant notices.

General notice of proposed
rulemaking is unnecessary. The
maximum guaranteeable benefit is
determined according to the formula in
section 4022(b)(3)(B) of ERISA, and
these amendments make no change in
its method of calculation but simply list
2005 maximum guaranteeable benefit
amounts for the information of the
public.

The PBGC has determined that this
action is not a ““significant regulatory
action” under the criteria set forth in
Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
regulation, the Regulatory Flexibility
Act of 1980 does not apply (5 U.S.C.
601(2)).

List of Subjects
29 CFR Part 4011

Employee benefit plans, Pension
insurance, Reporting and recordkeeping
requirements.
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29 CFR Part 4022

Pension insurance, Pensions,
Reporting and recordkeeping
requirements.

= In consideration of the foregoing, 29
CFR parts 4011 and 4022 are amended as
follows:

PART 4011—DISCLOSURE TO
PARTICIPANTS

m 1. The authority citation for part 4011
continues to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1311.

= 2. Appendix B to part 4011 is amended
by adding a new entry in numerical order
to the table to read as follows.

APPENDIX B TO PART 4011—TABLE OF MAXIMUM GUARANTEED BENEFITS

The maximum guaranteed benefit for an individual starting to receive benefits at the age listed below is the amount

(monthly or annual)

ifaplan listed below:
terminates in— Age 65 Age 62 Age 60 Age 55
Monthly Annual Monthly Annual Monthly Annual Monthly Annual
* * * * * * *
2005 ..ocooiiienne $3,801.14 $45,613.68 $3,002.90 $36,034.80 $2,470.74 $29,648.88 $1,710.51 $20,526.12
* * * * *

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

» 3. The authority citation for Part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.

= 4. Appendix D to part 4022 is amended
by adding a new entry to the table to read
as follows. The introductory text is
reproduced for the convenience of the
reader and remains unchanged.

Appendix D to Part 4022—Maximum
Guaranteeable Monthly Benefit

The following table lists by year the
maximum guaranteeable monthly benefit
payable in the form of a life annuity
commencing at age 65 as described by
§4022.22(b) to a participant in a plan that
terminated in that year:

Maximum
Year guaranteeable
monthly benefit
* * * * *

$3,801.14

Issued in Washington, DC, this 23rd day of
November, 2004.
Joseph H. Grant,
Deputy Executive Director and Chief
Operating Officer, Pension Benefit Guaranty
Corporation.
[FR Doc. 04—26428 Filed 11-30-04; 8:45 am]
BILLING CODE 7708-01-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4044

Allocation of Assets in Single-
Employer Plans; Valuation of Benefits
and Assets; Expected Retirement Age

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: This rule amends the Pension
Benefit Guaranty Corporation’s
regulation on Allocation of Assets in
Single-Employer Plans by substituting a
new table that applies to any plan being
terminated either in a distress
termination or involuntarily by the
PBGC with a valuation date falling in
2005, and is used to determine expected
retirement ages for plan participants.
This table is needed in order to compute
the value of early retirement benefits
and, thus, the total value of benefits
under the plan.

EFFECTIVE DATE: January 1, 2005.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, Office of the General Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC
20005-4026; 202—-326-4024. (TTY/TDD
users may call the Federal relay service
toll-free at 1-800-877-8339 and ask to
be connected to 202—-326-4024.)
SUPPLEMENTARY INFORMATION: The
PBGC'’s regulation on Allocation of
Assets in Single-Employer Plans (29
CFR part 4044) sets forth (in subpart B)
the methods for valuing plan benefits of
terminating single-employer plans
covered under Title IV of the Employee

Retirement Income Security Act of 1974.

Under ERISA section 4041(c),
guaranteed benefits and benefit

liabilities under a plan that is
undergoing a distress termination must
be valued in accordance with part 4044,
subpart B. In addition, when the PBGC
terminates an underfunded plan
involuntarily pursuant to ERISA Section
4042(a), it uses the subpart B valuation
rules to determine the amount of the
plan’s underfunding.

Under §4044.51(b), early retirement
benefits are valued based on the annuity
starting date, if a retirement date has
been selected, or the expected
retirement age, if the annuity starting
date is not known on the valuation date.
Sections 4044.55 through 4044.57 set
forth rules for determining the expected
retirement ages for plan participants
entitled to early retirement benefits.
Appendix D of part 4044 contains tables
to be used in determining the expected
early retirement ages.

Table | in appendix D (Selection of
Retirement Rate Category) is used to
determine whether a participant has a
low, medium, or high probability of
retiring early. The determination is
based on the year a participant would
reach “‘unreduced retirement age” (i.e.,
the earlier of the normal retirement age
or the age at which an unreduced
benefit is first payable) and the
participant’s monthly benefit at
unreduced retirement age. The table
applies only to plans with valuation
dates in the current year and is updated
annually by the PBGC to reflect changes
in the cost of living, etc.

Tables II-A, 11-B, and 1I-C (Expected
Retirement Ages for Individuals in the
Low, Medium, and High Categories
respectively) are used to determine the
expected retirement age after the
probability of early retirement has been
determined using Table I. These tables
establish, by probability category, the
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expected retirement age based on both
the earliest age a participant could retire
under the plan and the unreduced
retirement age. This expected retirement
age is used to compute the value of the
early retirement benefit and, thus, the
total value of benefits under the plan.

This document amends appendix D to
replace Table I-04 with Table 1-05 in
order to provide an updated correlation,
appropriate for calendar year 2005,
between the amount of a participant’s
benefit and the probability that the
participant will elect early retirement.
Table 1-05 will be used to value benefits
in plans with valuation dates during
calendar year 2005.

The PBGC has determined that notice
of and public comment on this rule are
impracticable and contrary to the public
interest. Plan administrators need to be

able to estimate accurately the value of
plan benefits as early as possible before
initiating the termination process. For
that purpose, if a plan has a valuation
date in 2005, the plan administrator
needs the updated table being
promulgated in this rule. Accordingly,
the public interest is best served by
issuing this table expeditiously, without
an opportunity for notice and comment,
to allow as much time as possible to
estimate the value of plan benefits with
the proper table for plans with valuation
dates in early 2005.

The PBGC has determined that this
action is not a “‘significant regulatory
action” under the criteria set forth in
Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
regulation, the Regulatory Flexibility

Act of 1980 does not apply (5 U.S.C.
601(2)).

List of Subjects in 29 CFR Part 4044
Pension insurance, Pensions.

= In consideration of the foregoing, 29

CFR part 4044 is amended as follows:

PART 4044—[AMENDED]

= 1. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

= 2. Appendix D to part 4044 is amended
by removing Table I-04 and adding in its
place Table I-05 to read as follows:

Appendix D to Part 4044—Tables Used
To Determine Expected Retirement Age

TABLE |-05.—SELECTION OF RETIREMENT RATE CATEGORY
[For Plans with valuation dates after December 31, 2004, and before January 1, 2006]

Participant’s retirement rate category is—
- ‘ Low? if Medium 2 if monthly benefit at High @ if
Participant reaches URA in year— N monthly ben-
monthly ben- URA is fi URA i
efit at URA is efit at IS
less than— greater
From To than—
20006 ..ttt et e e et e e e e r e et e e e s r e e e e e e ann s 477 477 2,018 2,018
2007 486 486 2,056 2,056
2008 497 497 2,102 2,102
2009 509 509 2,154 2,154
2010 522 522 2,208 2,208
2011 535 535 2,263 2,263
2012 549 549 2,320 2,320
2013 ... 562 562 2,378 2,378
2014 576 576 2,437 2,437
2015 or later 591 591 2,498 2,498
1Table II-A.
2Table II-B.
3Table II-C.
* * * * *

Issued in Washington, DC, this 23rd day of
November, 2004.

Joseph H. Grant,

Deputy Executive Director and Chief
Operating Officer, Pension Benefit Guaranty
Corporation.

[FR Doc. 04-26429 Filed 11-30-04; 8:45 am]

BILLING CODE 7708-01-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 253

[Docket No. 2004-8 CARP NCBRA]

Cost of Living Adjustment for
Performance of Musical Compositions
by Colleges and Universities

AGENCY: Copyright Office, Library of
Congress.

ACTION: Final rule.

SUMMARY: The Copyright Office of the
Library of Congress announces a cost of
living adjustment of 3.2% in the royalty
rates paid by colleges, universities, or
other nonprofit educational institutions
that are not affiliated with National
Public Radio for the use of copyrighted
published nondramatic musical

compositions in the BMI, ASCAP and
SESAC repertoires. The cost of living
adjustment is based on the change in the
Consumer Price Index from October,
2003 to October, 2004.

DATES: January 1, 2005.

FOR FURTHER INFORMATION CONTACT:
Tanya M. Sandros, Associate General
Counsel, Copyright Arbitration Royalty
Panel, P.O. Box 70977, Southwest
Station, Washington, D.C. 20024.
Telephone: (202) 707-8380. Telefax:
(202) 252-3423.

SUPPLEMENTARY INFORMATION: Section
118 of the Copyright Act, 17 U.S.C.,
creates a compulsory license for the use
of published nondramatic musical
works and published pictorial, graphic,
and sculptural works in connection
with noncommercial broadcasting.
Terms and rates for this compulsory
license, applicable to parties who are
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not subject to privately negotiated
licenses, are published in 37 CFR part
253 and are subject to adjustment at
five—year intervals. 17 U.S.C. 118(c).

The most recent proceeding to
consider the terms and rates for the
section 118 license occurred in 2002. 67
FR 15414 (April 1, 2002). Final
regulations governing the terms and
rates of copyright royalty payments with
respect to certain uses by public
broadcasting entities of published
nondramatic musical works, and
published pictorial, graphic, and
sculptural works for the license period
beginning January 1, 2003, and ending
December 31, 2007, were published in
the Federal Register on December 17,
2002. 67 FR 77170 (December 17, 2002).

Pursuant to these regulations, on
December 1 of each year the Librarian
shall publish a notice of the change in
the cost of living as determined by the
Consumer Price Index (all consumers,
all items) during the period from the
most recent Index published prior to the
previous notice, to the most recent
Index published prior to December 1, of
that year. 37 CFR 253.10(a). The
regulations also require that the
Librarian publish a revised schedule of
rates for the public performance of
musical compositions in the ASCAP,
BMI, and SESAC repertoires by public
broadcasting entities licensed to
colleges and universities, reflecting the
change in the Consumer Price Index. 37
CFR 253.10(b). Accordingly, the
Copyright Office of the Library of
Congress is hereby announcing the
change in the Consumer Price Index and
performing the annual cost of living
adjustment to the rates set out in
§253.5(c).

The change in the cost of living as
determined by the Consumer Price
Index (all consumers, all items) during
the period from the most recent Index
published before December 1, 2003, to
the most recent Index published before
December 1, 2004, is 3.2% (2003’s figure
was 185.0; the figure for 2004 is 190.9,
based on 1982-1984=100 as a reference
base). Rounding off to the nearest dollar,
the royalty rates for the use of musical
compositions in the repertories of
ASCAP, BMI, and SESAC are $262,
$262, and $85, respectively.

List of Subjects in 37 CFR Part 253
Copyright, Radio, Television.
Final Regulation

» For the reasons set forth in the
preamble, part 253 of title 37 of the Code
of Federal Regulations is amended as
follows:

PART 253—USE OF CERTAIN
COPYRIGHTED WORKS IN
CONNECTION WITH
NONCOMMERCIAL EDUCATIONAL
BROADCASTING

= 1. The authority citation for part 253
continues to read as follows:

Authority: 17 U.S.C. 118, 801(b)(1) and
803.
m 2. Section 253.5 is amended by
revising paragraphs (c)(1) through (c)(3)
as follows:

§253.5 Performance of musical
compositions by public broadcasting
entities licensed to colleges and
universities.

* * * * *

c * X *

(1) For all such compositions in the
repertory of ASCAP, $262 annually.

(2) For all such compositions in the
repertory of BMI, $262 annually.

(3) For all such compositions in the
repertory of SESAC, $85 annually.

* * * * *

Date: November 22, 2004
Marybeth Peters,
Register of Copyrights.
[FR Doc. 04-26265 Filed 11-30-04; 8:45 am]
BILLING CODE 1410-33-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R10-OAR-2004—OR-0001; FRL—7839-5]
Approval and Promulgation of Air
Quality Implementation Plans; Oregon;

Removal of Perchloroethylene Dry
Cleaning Systems Rules

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a revision to the
Oregon State Implementation Plan and
repeal rules which are no longer
required by the Clean Air Act. The
revision consists of the repeal of
Oregon’s control technology guidelines
for perchloroethylene (perc) dry
cleaning systems and related definitions
and provisions. Perc is a solvent
commonly used in dry cleaning,
maskant operations, and degreasing
operations. In 1996, EPA excluded perc
from the Federal definition of volatile
organic compounds for the purpose of
preparing state implementation plans to
attain the national ambient air quality
standards for ozone under title | of the
Clean Air Act. Emissions from perc dry
cleaners continue to be regulated as

hazardous air pollutants under the
National Emissions Standards for
Hazardous Air Pollutants.

DATES: This direct final rule will be
effective January 31, 2005, without
further notice, unless EPA receives
adverse comments by January 3, 2005. If
adverse comments are received, EPA
will publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. R10-OAR-
2004-0R-0001, by one of the following
methods:

* Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

« Agency Web site: http://
www.epa.gov/edocket. EDOCKET, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Follow the on-line
instructions for submitting comments.

* Mail: Colleen Huck, Office of Air,
Waste and Toxics, AWT-107 EPA,
Region 10, 1200 Sixth Ave., Seattle,
Washington 98101.

« Hand Delivery: Colleen Huck,
Office of Air, Waste and Toxics, AWT—
107, 9th Floor, EPA, Region 10, 1200
Sixth Ave., Seattle, Washington 98101.
Such deliveries are only accepted
during normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. R10-OAR-2004-OR—
0001. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.epa.gov/edocket, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through EDOCKET,
regulations.gov or e-mail. The EPA
EDOCKET and the Federal
regulations.gov Web site are
‘‘anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
EDOCKET or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
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include your name and other contact
information in the body of your
comment and with any disk or CDO-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket. Although
listed in the index, some information is
not publicly available, such as CBI or
other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at EPA, Region 10, Office of Air,
Waste and Toxics, 1200 Sixth Avenue,
Seattle, Washington, from 8 a.m. to 4:30
p.m. Monday through Friday, excluding
legal holidays.

FOR FURTHER INFORMATION CONTACT:
Colleen Huck at telephone number:
(206) 553-1770, e-mail address:
Huck.Colleen@epa.gov; or Donna
Deneen at telephone number: (206) 553—
6706, e-mail address:
Deneen.Donna@epa.gov, fax number:
(206) 553-0110, or the above EPA,
Region 10 address.

SUPPLEMENTARY INFORMATION:
|. Background

In 1996, EPA excluded perc from the
Federal definition of volatile organic
compounds (VOC) for the purpose of
preparing state implementation plans
(SIPs) to attain the national ambient air
quality standards (NAAQS) for ozone
under title | of the Clean Air Act. See
61 FR 4588 (February 7, 1996). The
basis for EPA’s decision was that perc
has negligible photochemical reactivity
and that removing perc from the
definition of VOC would result in a
more accurate assessment of ozone
formation potential and assist States in
avoiding exceedances of the ozone
health standard. 61 FR at 4588. EPA
noted that perc would continue to be
regulated as a hazardous air pollutant
under section 112 of the Clean Air Act
and the National Emission Standard for
Hazardous Air Pollutants (NESHAPS),
such as the NESHAP for
Perchloroethylene Air Emission
Standards for Dry Cleaning Facilities, 40
CFR part 63, subpart M. 61 FR at 4588.

EPA specifically stated that, as a
result of the change in definition of

VOC, EPA'’s perc dry cleaning control
technology guideline no longer has the
legal status of a control technology
guideline for ozone control and States
are no longer required to have rules
based on EPA’s perc dry cleaning
control technology guideline. 61 FR at
4590. EPA also stated that it would no
longer enforce measures controlling
perc as part of a federally-approved
ozone SIP. 61 FR at 4590. EPA
emphasized, however, that if a state had
taken reduction credit for measures
controlling perc as part of an ozone
control plan, the state would need to
submit new reduction measures as
necessary to account for the loss of
those reduction credits. 61 FR at 4590.

In response to the exclusion of perc
from the definition of VOC in the
Federal Clean Air Act, the State of
Oregon, Division of Environmental
Quality (ODEQ) revised its rules to
make Oregon’s definition of VOC
consistent with the Federal definition.
EPA previously approved this change to
the definition of VOC as revision to the
Oregon SIP. See 63 FR 24935 (May 6,
1998). On December 7, 2001, in
response to the change in the Federal
and state definition of VOC, ODEQ
repealed its control technology
guideline for perc dry cleaning systems
contained in Oregon Administrative
Rules (OAR) 340-232-0240,
Perchloroethylene Dry Cleaning. ODEQ
also repealed the related definitions and
provisions in OAR chapter 340, Division
232. ODEQ submitted this repeal of its
control technology guideline for perc
dry cleaning systems to EPA as a formal
SIP submission on December 2, 2002.
As part of its submittal, ODEQ showed
that it had not taken any credit for
emission reductions associated with
perc in any of its attainment or
maintenance plans. ODEQ also noted
that it had adopted by reference the
Federal NESHAP for Perchloroethylene
Air Emission Standards for Dry
Cleaning Facilities, 40 CFR part 63,
subpart M (perc dry cleaning NESHAP),
and had in fact expanded the universe
of sources subject to the perc dry
cleaning NESHAP as a matter of State
law. See OAR 340-244-0220(3) (Federal
Regulations Adopted by Reference).
This makes the regulation of perc dry
cleaners in Oregon more stringent than
Federal law requires.

I1. This Action

EPA is approving revisions to OAR
chapter 340, Division 232, which
removes requirements for perc dry
cleaning systems, as well as related
definitions and provisions, from the
Oregon SIP. As discussed above, as a
result of EPA’s change to the definition

of VOC, there is no Federal requirement
to regulate perc as part of a State’s ozone
control strategy. ODEQ’s rule for perc in
OAR 340-232-0240 was based on EPA’s
control technology guideline for perc
dry cleaners and is therefore no longer
required. ODEQ has demonstrated that
it has not taken any reduction credits for
measures controlling perc as part of any
of its ozone attainment or maintenance
plans. ODEQ therefore does not need to
submit any replacement reduction
measures in connection with the
removal of the perc dry cleaning rules
from its SIP.

As discussed above, although
emissions from perc dry cleaners will
no longer be regulated in Oregon for
ozone control, such emissions will
continue to be regulated in Oregon as
hazardous air pollutants under the
Federal perc dry cleaning NESHAP,
which ODEQ has adopted as a matter of
State law for an expanded universe of
sources. See OAR 340-244-0220(3).
Maintaining the SIP rules for perc is not
needed for ozone control and would be
largely duplicative of these NESHAP
requirements. For these reasons, EPA is
approving the repeal of the perc dry
cleaning rule and the related definitions
and provisions in OAR chapter 340,
Division 232 from the Oregon SIP.

I11. Oregon Notice Provision

ORS 468.126, which remains
unchanged since EPA last approved
Oregon’s SIP, prohibits ODEQ from
imposing a penalty for violation of an
air, water or solid waste permit unless
the source has been provided five days’
advanced written notice of the violation
and has not come into compliance or
submitted a compliance schedule
within that five-day period. By its terms,
the statute does not apply to Oregon’s
Title V program or to any program if
application of the notice provision
would disqualify the program from
Federal delegation. Oregon has
previously confirmed that, because
application of the notice provision
would preclude EPA approval of the
Oregon SIP, no advance notice is
required for violation of SIP
requirements.

IV. Scope of EPA Approval

Oregon has not demonstrated
authority to implement and enforce the
Oregon Administrative Rules within
“Indian Country” as defined in 18
U.S.C. 1151. “Indian country” is
defined under 18 U.S.C. 1151 as: (1) All
land within the limits of any Indian
reservation under the jurisdiction of the
United States Government,
notwithstanding the issuance of any
patent, and including rights-of-way
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running through the reservation, (2) all
dependent Indian communities within
the borders of the United States,
whether within the original or
subsequently acquired territory thereof,
and whether within or without the
limits of a State, and (3) all Indian
allotments, the Indian titles to which
have not been extinguished, including
rights-of-way running through the same.
Under this definition, EPA treats as
reservations trust lands validly set aside
for the use of a Tribe even if the trust
lands have not been formally designated
as a reservation. Therefore, this SIP
approval does not extend to “Indian
Country” in Oregon. See CAA sections
110(a)(2)(A) (SIP shall include
enforceable emission limits),
110(a)(2)(E)(i) (State must have adequate
authority under State law to carry out
SIP), and 172(c)(6) (nonattainment SIPs
shall include enforceable emission
limits).

V. Direct Final Action

EPA is publishing this action without
a prior proposal because EPA views this
as a noncontroversial amendment and
anticipates no adverse comments. In the
proposed rules section of this Federal
Register publication, however, EPA is
publishing a separate document that
will serve as the proposal to approve the
SIP revision should relevant adverse
comments be filed. This direct final rule
is effective on January 31, 2005 without
further notice, unless EPA receives
adverse comment by January 3, 2005. If
adverse comment is received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule did
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. Please note that
if EPA receives adverse comment on an
amendment, paragraph, or section of
this rule, EPA may adopt as final those
provisions of the rule that are not the
subject of an adverse comment.

VI. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22,2001). This action merely approves

State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 6, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “‘major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 31, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: October 29, 2004.

Richard Albright,
Acting Regional Administrator, Region 10.
= Chapter I, title 40 of the Code of

Federal Regulations is amended as
follows:

PART 52—[AMENDED]

» 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart MM—Oregon

m 2. Section 52.1970 is amended in
paragraph (c)(139) by removing the
number “232-0240" and by adding
paragraph (c)(143) to read as follows:

§52.1970 Identification of plan.
* * * * *
(C) * X *
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(143) On December 2, 2002, the
Oregon Department of Environmental
Quality submitted a SIP revision to
repeal the Perchloroethylene Dry
Cleaning rule and revise related parts of
the Introduction and Definitions
sections of Division 232.

(i) Incorporation by reference.

(A) The following sections of the
Oregon Administrative Rules 340: 232—
0010 and 232-0030, as effective October
14, 1999.

[FR Doc. 04-26476 Filed 11-30-04; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 222 and 223

[Docket No. 041124330-4330-01; I.D.
111904C]

RIN 0648—-AS91

Sea Turtle Conservation; Shrimp
Trawling Requirements

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule.

SUMMARY: NMFS issues this temporary
authorization for a period of 30 days, to
allow the use of limited tow times by
shrimp trawlers as an alternative to the
use of Turtle Excluder Devices (TEDs) in
the state waters of Alabama and the
state waters of Louisiana from the
Mississippi/Louisiana border to a line at
90°03'00" West longitude
(approximately the west end of Grand
Isle). This action is necessary because
environmental conditions as a result of
Hurricane lvan are hampering the
fishermen’s ability to use TEDs
effectively.

DATES: Effective from November 26,
2004 through December 27, 2004.
ADDRESSES: Requests for copies of the
Environmental Assessment on this
action should be addressed to the Chief,
Marine Mammal Division, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Silver Spring, MD
20910.

FOR FURTHER INFORMATION CONTACT:
Michael Barnette, 727-570-5794, or
Barbara A. Schroeder, 301-713-1401.

SUPPLEMENTARY INFORMATION:
Background

All sea turtles that occur in U.S.
waters are listed as either endangered or

threatened under the Endangered
Species Act of 1973 (ESA). The Kemp’s
ridley (Lepidochelys kempii),
leatherback (Dermochelys coriacea), and
hawksbill (Eretmochelys imbricata)
turtles are listed as endangered. The
loggerhead (Caretta caretta) and green
(Chelonia mydas) turtles are listed as
threatened, except for breeding
populations of green turtles in Florida
and on the Pacific coast of Mexico,
which are listed as endangered.

Sea turtles are incidentally taken and
killed as a result of numerous activities,
including fishery trawling activities in
the Gulf of Mexico and along the
Atlantic seaboard. Under the ESA and
its implementing regulations, the taking
of sea turtles is prohibited, with
exceptions identified in 50 CFR
223.206(d), or according to the terms
and conditions of a biological opinion
issued under section 7 of the ESA, or
according to an incidental take permit
issued under section 10 of the ESA. The
incidental taking of turtles during
shrimp or summer flounder trawling is
exempted from the taking prohibition of
section 9 of the ESA if the conservation
measures specified in the sea turtle
conservation regulations (50 CFR 223)
are followed. The regulations require
most shrimp trawlers and summer
flounder trawlers operating in the
southeastern United States (Atlantic
area, Gulf area, and summer flounder
sea turtle protection area, see 50 CFR
223.206) to have a NMFS-approved TED
installed in each net that is rigged for
fishing to provide for the escape of sea
turtles. TEDs currently approved by
NMPFS include single-grid hard TEDs
and hooped hard TEDs conforming to a
generic description, the flounder TED,
and one type of soft TED the Parker soft
TED (see 50 CFR 223.207).

TEDs incorporate an escape opening,
usually covered by a webbing flap, that
allows sea turtles to escape from trawl
nets. To be approved by NMFS, a TED
design must be shown to be 97 percent
effective in excluding sea turtles during
testing based upon specific testing
protocols (50 CFR 223.207(e)(1)). Most
approved hard TEDs are described in
the regulations (50 CFR 223.207(a))
according to generic criteria based upon
certain parameters of TED design,
configuration, and installation,
including height and width dimensions
of the TED opening through which the
turtles escape.

The regulations governing sea turtle
take prohibitions and exemptions
provide for the use of limited tow times
as an alternative to the use of TEDs for
vessels with certain specified
characteristics or under certain special
circumstances. The provisions of 50

CFR 223.206(d)(3)(ii) specify that the
NOAA Assistant Administrator for
Fisheries (AA) may authorize
compliance with tow time restrictions
as an alternative to the TED requirement
if the AA determines that the presence
of algae, seaweed, debris, or other
special environmental conditions in a
particular area makes trawling with
TED-equipped nets impracticable. The
provisions of 50 CFR 223.206(d)(3)(i)
specify the maximum tow times that
may be used when tow-time limits are
authorized as an alternative to the use
of TEDs. The tow times may be no more
than 55 minutes from April 1 through
October 31 and no more than 75
minutes from November 1 through
March 31, as measured from the time
that the trawl doors enter the water until
they are removed from the water. These
tow time limits are designed to
minimize the level of mortality of sea
turtles that are captured by trawl nets
not equipped with TEDs.

Recent Events

On September 27, 28, and 29, 2004,
the NOAA Fisheries’ Southeast Regional
Administrator received requests from
the Marine Fisheries Division of the
Alabama Department of Conservation
and Natural Resources (ADCNR), the
Mississippi Department of Marine
Resources (MDMR), and the Louisiana
Department of Wildlife and Fisheries
(LDWEF), respectively, to allow the use
of tow times as an alternative to TEDs
in state waters due to the presence of
excessive storm-related debris on the
fishing grounds as a result of Hurricane
Ivan. Subsequent to these requests,
NOAA Fisheries issued a 30-day
variance of the TED requirements from
October 12 through November 11, 2004.

On November 15, 2004, the NOAA
Fisheries’ Southeast Regional
Administrator received requests from
the Marine Fisheries Division of the
ADCNR and LDWEF for an additional 30-
day period allowing the use of tow
times as an alternative to TEDs in state
waters due to the presence of excessive
storm-related debris that is still present
on the fishing grounds as a result of
Hurricane lvan. After an investigation,
the ADCNR and LDWF have determined
that this debris continues to affect the
fishermen’s ability to use TEDs
effectively. When a TED is clogged with
debris, it can no longer catch shrimp
effectively nor can it effectively exclude
turtles. Alabama and Louisiana have
stated that their marine enforcement
agencies will increase patrols to enforce
the tow time restrictions.

NOAA Fisheries gear technicians
interviewed fishermen and surveyed
parts of the affected areas in Alabama,
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Mississippi, and Louisiana. The
interviews and surveys conducted by
the gear technicians indicate that
problems with debris exist in Alabama
and Louisiana state waters, which are
likely to affect the effectiveness of TEDs.
Debris did not appear to be a significant
problem throughout the majority of
Mississippi state waters.

Special Environmental Conditions

The AA finds that debris washed into
the state waters of Alabama and the
state waters of Louisiana from the
Mississippi/Louisiana border to a line at
90°03'00" West longitude
(approximately the west end of Grand
Isle) by Hurricane Ivan has created
special environmental conditions that
make trawling with TED-equipped nets
impracticable. Therefore, the AA issues
this notification to authorize the use of
restricted tow times as an alternative to
the use of TEDs in the state waters of
Alabama and the state waters of
Louisiana from the Mississippi/
Louisiana border to a line at 90°03'00"
West longitude (approximately the west
end of Grand Isle) for a period of 30
days. Tow times must be limited to no
more than 75 minutes measured from
the time trawl doors enter the water
until they are retrieved from the water.
The marine patrols of the affected states
are continuing to monitor the situation
and will cooperate with NMFS in
determining the extent of the ongoing
debris problem in this area. Moreover,
the affected states have stated that their
marine patrols will enforce the
restricted tow times. Ensuring
compliance with tow time restrictions is
critical to effective sea turtle protection,
and the commitment from the affected
states’ marine patrols to enforce tow
time restrictions is an important factor
enabling NMFS to issue this
authorization.

Continued Use of TEDs

NMFS encourages shrimp trawlers in
the affected areas to continue to use
TEDs if possible, even though they are
authorized under this action to use
restricted tow times.

NMFS’ gear experts have provided
several general operational
recommendations to fishermen to
maximize the debris exclusion ability of
TEDs that may allow some fishermen to
continue using TEDs without resorting
to restricted tow times. To exclude
debris, NMFS recommends the use of
hard TEDs made of either solid rod or
of hollow pipe that incorporate a bent
angle at the escape opening, in a
bottom-opening configuration. In
addition, the installation angle of a hard

TED in the trawl extension is an
important performance element in
excluding debris from the trawl. High
installation angles can result in debris
clogging the bars of the TED; NMFS
recommends an installation angle of
45°, relative to the normal horizontal
flow of water through the trawl, to
optimize the TED’s ability to exclude
turtles and debris. Furthermore, the use
of accelerator funnels, which are
allowable modifications to hard TEDs, is
not recommended in areas with heavy
amounts of debris or vegetation. Lastly,
the webbing flap that is usually
installed to cover the turtle escape
opening may be modified to help
exclude debris quickly: the webbing flap
can either be cut horizontally to shorten
it so that it does not overlap the frame
of the TED or be slit in a fore-and-aft
direction to facilitate the exclusion of
debris. The use of the double cover flap
TED will also aid in debris exclusion.

All of these recommendations
represent legal configurations of TEDs
for shrimpers fishing in the affected
areas. This action does not authorize
any other departure from the TED
requirements, including any illegal
modifications to TEDs. In particular, if
TEDs are installed in trawl nets, they
may not be sewn shut.

Alternative to Required Use of TEDs

The authorization provided by this
rule applies to all shrimp trawlers that
would otherwise be required to use
TEDs in accordance with the
requirements of 50 CFR 223.206(d)(2)
who are operating in the state waters of
Alabama and the state waters of
Louisiana from the Mississippi/
Louisiana border to a line at 90°03'00"
West longitude (approximately the west
end of Grand Isle) for a period of 30
days. Instead of the required use of
TEDs, shrimp trawlers may opt to
comply with the sea turtle conservation
regulations by using restricted tow
times, as prescribed above.

Alternative to Required Use of TEDs;
Termination

The AA, at any time, may withdraw
or modify this temporary authorization
to use tow time restrictions in lieu of
TEDs, through publication of a rule in
the Federal Register, if necessary, to
ensure adequate protection of
endangered and threatened sea turtles.
Under this procedure, the AA may
modify the affected area or impose any
necessary additional or more stringent
measures, including more restrictive
tow times, synchronized tow times, or
withdrawal of the authorization if the
AA determines that the alternative

authorized by this rule is not
sufficiently protecting turtles or no
longer needed. The AA may also
terminate this authorization if
compliance cannot be monitored
effectively. This authorization will
expire automatically on December 27,
2004, unless it is explicitly extended
through another notification published
in the Federal Register.

Classification

This action has been determined to be
not significant for purposes of E.O.
12866.

The AA has determined that this
action is necessary to respond to an
environmental situation to allow more
efficient fishing for shrimp, while
providing adequate protection for
endangered and threatened sea turtles
pursuant to the ESA and applicable
regulations.

Pursuant to 5 U.S.C. 553(b)(3)(B), the
AA finds that there is good cause to
waive prior notice and opportunity to
comment on this rule. The AA finds that
unusually high amounts of debris are
creating special environmental
conditions that make trawling with
TED-equipped nets impracticable. Prior
notice and opportunity to comment are
impracticable and contrary to the public
interest in this instance because
providing notice and comment would
prevent NMFS from executing its
functions to protect threatened and
endangered sea turtles. Additionally,
debris would likely move out of the area
before NMFS could implement this rule
to protect sea turtles, thereby rendering
the action obsolete.

For the same reasons, the AA finds
that there is good cause to waive the 30-
day delay in effective date pursuant to
5 U.S.C. 553(d)(3). Further, because this
short-term exemption to the
requirement to use TEDs relieves a
restriction, the AA finds that this
temporary rule should not be subject to
a 30-day delay in effective date,
pursuant to 5 U.S.C. 553(d)(1).
Therefore, NMFS is making the rule
effective November 26, 2004 through
December 27, 2004.

Since prior notice and an opportunity
for public comment are not required to
be provided for this action by 5 U.S.C.
553, or by any other law, the analytical
requirements of 5 U.S.C. 601 et seq. are
inapplicable.

The AA prepared an Environmental
Assessment (EA) for this rule. Copies of
the EA are available (see ADDRESSES).
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Dated: November 26, 2004.
John Oliver,

Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.

[FR Doc. 04-26500 Filed 11-26-04; 3:12 pm]

BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 031124287-4060-02; I.D.
112304C]

Fisheries of the Exclusive Economic
Zone Off Alaska; Reallocation of
Pacific Cod in the Bering Sea and
Aleutian Islands Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Reallocation.

SUMMARY: NMFS is reallocating the
projected unused amount of Pacific cod
from catcher vessels using pot gear to
vessels using trawl gear and catcher
processor vessels using hook-and-line
gear in the BSAI. These actions are
necessary to allow the 2004 total
allowable catch (TAC) of Pacific cod to
be harvested.

DATES: Effective November 26, 2004,
until 2400 hours, A.l.t., December 31,
2004.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI according to the Fishery
Management Plan for Groundfish
Fishery of the Bering Sea and Aleutian
Islands Area (FMP) prepared by the
North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP

appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2004 final harvest specifications
for groundfish of the BSAI (69 FR 9242,
February 27, 2004), established the
Pacific cod TAC as 199,338 metric tons
(mt). Pursuant to §679.20(a)(7)(i)(A),
3,987 mt was allocated to vessels using
jig gear, 101,662 mt to vessels using
hook-and-line or pot gear, and 93,689
mt to vessels using trawl gear. The share
of the Pacific cod TAC allocated to trawl
gear was further allocated 50 percent to
catcher vessels and 50 percent to
catcher/processor vessels
(8679.20(a)(7)(i)(B)). The share of the
Pacific cod TAC allocated to hook-and-
line or pot gear was further allocated 80
percent to catcher/processor vessels
using hook-and-line gear; 0.3 percent to
catcher vessels using hook-and-line
gear; 3.3 percent to catcher/processor
vessels using pot gear; 15 percent to
catcher vessels using pot gear; and 1.4
percent to catcher vessels less than 60
ft (18.3 meters) length overall that use
either hook-and-line or pot gear
(8679.20(a)(7)(i)(C)).

On October 15, 2004, 12,700 mt of
Pacific cod from the trawl gear
allocation and 2,000 mt from the jig gear
allocation was reallocated to vessels
using hook-and-line gear and vessels
using pot gear (69 FR 61607, October 20,
2004).

As of November 16, 2004, the
Administrator, Alaska Region, NMFS
(Regional Administrator), has
determined that catcher vessels using
pot gear will not be able to harvest 3,960
mt of Pacific cod allocated to those
vessels under §679.20(a)(7)(i)(C) and
the subsequent reallocation on October
15, 2004 (69 FR 61607, October 20,
2004). Therefore, in accordance with
§679.20(a)(7)(i1)(C)(2), NMFS
apportions 3,960 mt of Pacific cod from
catcher vessels using pot gear to vessels
using trawl gear and catcher/processor
vessels using hook-and-line gear.

The harvest specifications for Pacific
cod included in the harvest
specifications for groundfish in the
BSAI (69 FR 9242, February 27, 2004)
are revised as follows: 97,795 mt to

catcher/processor vessels using hook-
and-line gear, 11,735 mt to catcher
vessels using pot gear, 41,431 mt to
catcher/processor vessels using trawl
gear, and 40,717 mt to catcher vessels
using trawl gear.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such a requirement
is impracticable and contrary to the
public interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the reallocation of Pacific cod
specified for catcher vessels using pot
gear to vessels using trawl gear and
catcher processor vessels using hook-
and-line in the BSAI and therefore
would cause disruption to the industry
by requiring unnecessary closures,
disruption within the fishing industry,
and the potential for regulatory discards
when the current allocations are
reached. This reallocation will relieve a
restriction on the industry and allow for
the orderly conduct and efficient
operation of this fishery.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by §679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: November 24, 2004.

Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 04-26499 Filed 11-26-04; 3:12 pm]
BILLING CODE 3510-22-S



69829

Proposed Rules

Federal Register

Vol. 69, No. 230

Wednesday, December 1, 2004

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
(DOT)

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19757; Directorate
Identifier 2001-NM-273-AD]

RIN 2120-AA64

Airworthiness Directives; British
Aerospace Model BAe 146 and Model
Avro 146-RJ Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) that applies to certain
British Aerospace Model BAe 146 and
Model Avro 146-RJ series airplanes.
The existing AD currently requires a
one-time measurement of the thickness
of the outer links on the side stays of the
main landing gear (MLG), and related
investigative and corrective actions as
necessary; and provides for replacement
of a thin outer link with a new or
serviceable part in lieu of certain related
investigative inspections. This new
proposed AD would instead require
repetitive inspections for cracking of the
outer links on the MLG side stays, and
corrective actions if necessary. This new
action would also expand the
applicability, provide for optional
terminating action for the repetitive
inspections, and reduce the repetitive
inspection interval. This proposed AD is
prompted by new crack findings on
airplanes not subject to the existing AD,
and the determination that the profile
gauge’s slipping over the outer link
profile is not a factor in the identified
unsafe condition. We are proposing this
AD to prevent cracking of the outer
links of the MLG side stays, which
could result in failure of a side stay and
consequent collapse of the landing gear.
DATES: We must receive comments on
this proposed AD by January 3, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

* DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

* Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

« Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL-401, Washington, DC 20590.

» Fax: (202) 493-2251.

* Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact British
Aerospace Regional Aircraft American
Support, 13850 Mclearen Road,
Herndon, Virginia 20171.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL-401, on the plaza level of
the Nassif Building, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Technical information: Todd
Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-1175;
fax (425) 227-1149.

Plain language information: Marcia
Walters, marcia.walters@faa.gov.

SUPPLEMENTARY INFORMATION:
Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form ““Directorate Identifier 2004—NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (**Old
Docket Number’’) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ““Docket No. FAA—-
2004-19757; Directorate Identifier
2001-NM-273-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.
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Discussion

On August 10, 1999, we issued AD
99-17-12, amendment 39-11260 (64 FR
45870, August 23, 1999), for certain
British Aerospace Model BAe 146 and
Model Avro 146-RJ series airplanes.
That AD requires a one-time
measurement to determine the thickness
of the outer links of the side stays of the
main landing gear (MLG), and corrective
actions, if necessary. That AD also
provides for replacement of a thin outer
link with a new or serviceable part in
lieu of certain related investigative
inspections. That action was prompted
by mandatory continuing airworthiness
information that was issued by the Civil
Aviation Authority (CAA), which is the
airworthiness authority for the United
Kingdom. At that time, the CAA had
advised that the MLG side stays were
susceptible to cracking due to the
insufficient thickness of the outer links.
We issued that AD to prevent this
cracking, which could result in failure
of a side stay and consequent collapse
of the landing gear.

Actions Since Existing AD was Issued

Since we issued AD 99-17-12, cracks
have been found on the outer link
shoulders of several MLG side stays.
The cracks have been attributed to
inadequate greasing, which generated
high bearing torque. One of those
affected side stays, which had a thicker
web, was not subject to AD 99-17-12.

In addition, the existing AD requires
certain corrective actions if the profile
gauge slips over the top edge of the
outer link profile when the link’s
thickness is measured. We have since
determined that the profile gauge’s
slipping over the outer link profile is
not a factor in the identified unsafe
condition.

Relevant Service Information

The manufacturer has issued BAE
Systems (Operations) Limited
Inspection Service Bulletin ISB.32-156,
Revision 1, dated July 3, 2001, which
describes procedures for repetitive
visual inspections for signs of cracks
through the paint on the outer link of

SECONDARY SERVICE INFORMATION

the MLG side stays. Depending on crack
length, corrective actions may include
repetitive inspections for cracks of the
spherical bearings/greaseways and
replacement of the outer link of the
MLG side stays with a new or
serviceable part. The service bulletin
recommends contacting the
manufacturer for additional instructions
for crack repair. The CAA classified this
service bulletin as mandatory and
issued British airworthiness directive
004-05-2001 to ensure the continued
airworthiness of these airplanes in the
United Kingdom.

The optional accomplishment of the
actions specified in either Messier-
Dowty Limited Service Bulletin 146—
32-152, or the combination of Messier-
Dowty Limited Repair Scheme
450187952 and Messier-Dowty Limited
Service Bulletin 146-32-144, eliminates
the need for the repetitive inspections.

Secondary service information
references are listed in the following
table:

BAE Systems (Operations) Limited Inspection Service Bulletin ISB.32—

1536 refers to—

As an additional source of service information for—

Messier-Dowty Service Bulletin 146-32-144 .....
Messier-Dowty Service Bulletin 146-32-147, dated May 29, 2001
Messier-Dowty Service Bulletin 146—-32-152 and BAE Systems Service

Bulletin 32-162-70657CD.

Messier-Dowty Repair Scheme 450187952 .......

Adding a new label.

Inspecting the MLG side stays.
Repositioning the lubrication fitting and label on the outer link.

Installing a second lubrication fitting.

FAA'’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. We
have examined the DGAC'’s findings,
evaluated all pertinent information, and
determined that AD action is necessary
for airplanes of this type design that are
certificated for operation in the United
States.

This proposed AD would supersede
AD 99-17-12 to require repetitive
inspections for cracks of the outer links
on the MLG side stays. The proposed
AD would also expand the applicability
and provide for optional terminating
action for the repetitive inspections. The
actions would be required to be
accomplished in accordance with BAE
Systems (Operations) Limited

Inspection Service Bulletin ISB.32-156,
described previously, except as
discussed under ““Differences Between
Proposed AD and Service Bulletin.”

Differences Between Proposed AD and
Service Bulletin

The applicability of the British
airworthiness directive specifies “‘side
stays as listed in Messier-Dowty Service
Bulletin 146-32-145.”” We have
determined, in conjunction with the
CAA and the manufacturer, that
Messier-Dowty Service Bulletin 146—
32-147 properly lists all the affected
side stays by serial number and/or part
number. Therefore, this proposed AD
refers to Service Bulletin 146-32-147
for the additional information regarding
the applicability.

Unlike the procedures described in
Service Bulletin ISB.32—-156, this
proposed AD would not permit further
flight if cracks are detected in a flange.
We have determined that, because of the
safety implications and consequences
associated with such cracking, any
cracked flange must be repaired or
modified before further flight.

Service Bulletin ISB.32-156
recommends contacting the
manufacturer for instructions on how to
repair certain conditions, but this
proposed AD would require repairing
those conditions using a method
approved by the FAA or the CAA (or its
delegated agent). In light of the type of
repair that would be required to address
the unsafe condition, and consistent
with existing bilateral airworthiness
agreements, we have determined that,
for this proposed AD, a repair approved
by the FAA or the CAA would be
acceptable for compliance with this
proposed AD.

The Accomplishment Instructions of
Messier-Dowty Service Bulletin 146—
32-147 describe procedures for
reporting the inspection findings to the
manufacturer; however, this proposed
AD would not require a report.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.



Federal Register/Vol. 69, No. 230/Wednesday, December 1, 2004 /Proposed Rules

69831

ESTIMATED COSTS

Average Number of
. Work hourly : U.S.-reg-
Action hours labor Parts Cost per airplane istered air- Fleet cost
rate planes
INSPection .......ccoccveeeiieeenienn. 1 $65 | None ...... $65, per inspection cycle ...... 60 | $3,900, per inspection cycle.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, |
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “*significant rule’” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing amendment 39-11260 (64 FR
45870, August 23, 1999) and adding the
following new airworthiness directive
(AD):

BAE Systems (Operations) Limited
(Formerly British Aerospace Regional

Aircraft): Docket No. FAA-2004-19757;
Directorate Identifier 2001-NM-273—-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
January 3, 2005.

Affected ADs

(b) This AD supersedes AD 99-17-12,
amendment 39-11260 (64 FR 45870, August
23, 1999).

Applicability

(c) This AD applies to Model BAe 146 and
Avro 146-RJ series airplanes, certificated in
any category, having any side stay listed in
Messier-Dowty Service Bulletin 146-32-147,
dated May 29, 2001.

Unsafe Condition

(d) This AD was prompted by new crack
findings on airplanes not subject to the
existing AD, and the determination that the
profile gauge’s slipping over the outer link
profile is not a factor in the identified unsafe
condition. We are issuing this AD to prevent
cracking of the outer links of the MLG side
stays, which could result in failure of a side
stay and consequent collapse of the landing
gear.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection

(f) At the applicable time specified in
paragraph (f)(1) or (f)(2) of this AD: Perform
a detailed inspection for cracks of the outer
links on the MLG side stays, in accordance
with BAE Systems (Operations) Limited
Inspection Service Bulletin ISB.32-156,
Revision 1, dated July 3, 2001. Repair cracks
before further flight in accordance with the
service bulletin. Thereafter, repeat the
inspection at intervals not to exceed 2,000
flight cycles, until the actions specified in
paragraph (g) of this AD have been done.
Although the service bulletin specifies to
report certain information to the
manufacturer, this AD does not require a
report.

(1) If the number of flight cycles
accumulated on the side stay can be
positively determined: Inspect before the
accumulation of 2,000 total flight cycles on
the side stay, or within 500 flight cycles after
the effective date of this AD, whichever
occurs later.

(2) If the number of flight cycles
accumulated on the side stay cannot be
positively determined: Inspect within 500
flight cycles after the effective date of this
AD.

Note 1: For the purposes of this AD, a
detailed inspection is: “*An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.

Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Note 2: BAE Inspection Service Bulletin
1SB.32-156 refers to Messier-Dowty Service
Bulletin 146-32-147, dated May 29, 2001, as
an additional source of service information
for the inspection.

Optional Terminating Action

(9) Relocation of each affected grease
nipple to the upper surface of the outer link
of the MLG side stays terminates the
repetitive inspection requirements of this
AD, if the relocation action is done in
accordance with paragraph 2.C. of the
Accomplishment Instructions of BAE
Systems (Operations) Limited Inspection
Service Bulletin ISB.32-156, Revision 1,
dated July 3, 2001.

Note 3: BAE Service Bulletin 1SB.32-156
refers to BAE Systems Service Bulletin 32—
162—-70657CD, Messier-Dowty repair scheme
450187952, and Messier-Dowty Service
Bulletin 146—32-144 as additional sources of
service information for accomplishment of
the actions associated with the relocation
specified in paragraph (g) of this AD.

Parts Installation

(h) As of the effective date of this AD, no
person may install on any airplane an MLG
side stay having a part number listed in
paragraph 1.A. of Messier-Dowty Service
Bulletin 146-32-147, dated May 29, 2001,
unless that part has been inspected and all
applicable related investigative and
corrective actions have been performed in
accordance with the requirements of this AD.

Alternative Methods of Compliance
(AMOCs)

(i) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information
(j) British airworthiness directive 004—-05—
2001 also addresses the subject of this AD.
Issued in Renton, Washington, on
November 17, 2004.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04-26498 Filed 11-30-04; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION
(DOT)

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004-19750; Directorate
Identifier 2003—-NM-192—-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-600, —700, —700C, —800, and
—900 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) that applies to all Boeing
Model 737-600, —700, —700C, —-800, and
—900 series airplanes. That AD currently
requires either determining exposure to
runway deicing fluids containing
potassium formate, or performing
repetitive inspections of certain
electrical connectors in the wheel well
of the main landing gear (MLG) for
corrosion, and follow-on actions. This
proposed AD would add a new
inspection requirement and related
corrective actions. This proposed AD is
prompted by additional reports
indicating that significant corrosion of
the electrical connectors in the wheel
well of the MLG has also been found on
airplanes that land on runways treated
with deicing fluids containing
potassium acetate. We are proposing
this AD to prevent corrosion and
subsequent moisture ingress into the
electrical connectors, which could
result in an electrical short and
consequent incorrect functioning of
critical airplane systems essential to safe
flight and landing of the airplane,
including fire warning systems.

DATES: We must receive comments on
this proposed AD by January 18, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

* DOT Docket Web site: Go to http:/
/dms.dot.gov and follow the instructions
for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

« Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL-401, Washington, DC 20590.

» Fax: (202) 493-2251.

« Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,

400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For the service information identified
in this proposed AD contact Boeing
Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL-401, on the plaza level of
the Nassif Building, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Technical Information: Binh Tran,
Aerospace Engineer, Systems and
Equipment Branch, ANM-130S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 917-6485; fax (425) 917-6590.
Plain language information: Marcia
Walters, marcia.walters@faa.gov.

SUPPLEMENTARY INFORMATION:
Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form “‘Directorate Identifier 2004—NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (*‘Old
Docket Number’’) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2004-19750; Directorate ldentifier
2003-NM-192-AD"’ at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA

personnel concerning this proposed AD.

Using the search function of our docket
Web site, anyone can find and read the

comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is on the plaza level of
the Nassif Building at the DOT street
address stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after the DMS receives
them.

Discussion

On July 29, 2002, we issued AD 2002—-
16-03, amendment 39-12842 (67 FR
52396, August 12, 2002), for all Boeing
Model 737-600, —700, —700C, —-800, and
—900 series airplanes. That AD requires
either determining exposure to runway
deicing fluids containing potassium
formate or performing repetitive
inspections of certain electrical
connectors in the wheel well of the
main landing gear (MLG) for corrosion,
and follow-on actions. That AD was
prompted by reports of significant
corrosion of the electrical connectors in
the main wheel well. We issued that AD
to prevent such corrosion, which could
result in incorrect functioning of critical
airplane systems essential to safe flight
and landing of the airplane, including
fire warning systems.

Actions Since Existing AD was Issued

Since we issued AD 2002-16-03, we
have received reports of significant
corrosion of the electrical connectors
located in the wheel well of the MLG on
Model 737 series airplanes that land on
runways treated with deicing fluids
containing potassium acetate.
Investigation revealed that the corrosive
effects of potassium acetate on the
electrical connectors are similar to those
of potassium formate, and the
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requirements in the existing AD do not
account for exposure to deicing fluids
containing potassium acetate.
Significant corrosion can lead to loss of
the cadmium plating of the electrical
connectors and subsequent moisture
ingress into the connectors, which could
result in an electrical short and
consequent incorrect functioning of
critical airplane systems essential to safe
flight and landing of the airplane,
including fire warning systems.

Revised Service Information

We have reviewed Boeing Alert
Service Bulletin 737-24A1148, Revision
1, dated July 10, 2003 (the original issue
was referenced in the existing AD as the
appropriate source of service
information for accomplishment of the
actions). The service bulletin describes
procedures for inspecting electrical
connectors (including the contacts and
backshells) of the line replaceable unit
(LRU) in the wheel well of the MLG for
corrosion, and related corrective actions
if necessary. Signs of corrosion are the
presence of moisture, corrosion pits, or
white-colored material buildup on the
connectors; black or reddish
discoloration on the contacts; or loss of
the olive-drab conversion coating on the
backshells. The related corrective
actions include cleaning the LRU
connectors and applying corrosion
inhibiting compound (CIC) if no
corrosion is found, and replacing the
LRU with a new LRU and applying CIC
if corrosion is found. The service
bulletin also recommends an
operational test of the affected systems
after doing the applicable actions.
Accomplishing the actions specified in
the revised service information is
intended to adequately address the
unsafe condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other products of this same
type design. Therefore, we are
proposing this AD, which would
supersede AD 2002-16-03. This
proposed AD would require either
determining exposure to runway deicing
fluids containing potassium formate
and/or potassium acetate, or performing
repetitive inspections of certain
electrical connectors in the wheel well
of the main landing gear for corrosion,
and significant/corrective actions if
necessary. This proposed AD would
require you to use the service
information described previously to
perform these actions, except as
discussed under “Difference Between

the Proposed AD and Service
Information.”

Difference Between the Proposed AD
and Service Information

The service bulletin specifies an
“examination” for corrosion of the
electrical connectors in the MLG wheel
well. For the purposes of this AD, we
have determined that the procedures in
the service bulletin constitute a
““detailed inspection.” Note 1 of this
proposed AD defines that inspection.

Work Hour Rate Increase

We have reviewed the figures we have
used over the past several years to
calculate AD costs to operators. To
account for various inflationary costs in
the airline industry, we find it necessary
to increase the labor rate used in these
calculations from $60 per work hour to
$65 per work hour. The cost impact
information, below, reflects this
increase in the specified hourly labor
rate.

Costs of Compliance

This proposed AD would affect about
587 airplanes of U.S. registry. The new
determination of airplane exposure
would take about 1 work hour per
airplane, at an average labor rate of $65
per work hour. Based on these figures,
the estimated cost of the actions
specified in this proposed AD for U.S.
operators is $38,155, or $65 per
airplane, per cycle.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, |
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action’ under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends §39.13 by
removing amendment 39-12842 (67 FR
52396, August 12, 2002) and adding the
following new airworthiness directive
(AD):

Boeing: Docket No. FAA—2004-19750;
Directorate Identifier 2003—-NM-192—-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this airworthiness
directive (AD) action by January 18, 2005.

Affected ADs

(b) This AD supersedes AD 2002-16-03,
amendment 39-12842.

Applicability
(c) This AD applies to all Model 737-600,

—700, —700C, —800, and —900 series airplanes;
certificated in any category.

Unsafe Condition

(d) This AD was prompted by additional
reports indicating that significant corrosion
of the electrical connectors in the wheel well
of the MLG has also been found on airplanes
that land on runways treated with deicing
fluids containing potassium acetate. We are
issuing this AD to prevent corrosion and
subsequent moisture ingress into the
electrical connectors, which could result in
an electrical short and consequent incorrect
functioning of critical airplane systems
essential to safe flight and landing of the
airplane, including fire warning systems.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Determine Airplane Exposure/Significant &
Corrective Actions

(f) Except as required by paragraph (f)(1)(ii)
of this AD: Within 12 months after the
effective date of this AD, do the actions
required by either paragraph (f)(1) or (f)(2) of
this AD.

(1) Determine airplane exposure to runway
deicing fluids containing potassium formate
or potassium acetate by reviewing airport
data on the type of components in the
deicing fluid used at airports that support
airplane operations.
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(i) For airplanes that have not been
exposed to potassium formate or potassium
acetate: Repeat the requirements in paragraph
(f) of this AD thereafter at intervals not to
exceed 12 months.

(ii) For airplanes that have been exposed to
potassium formate or potassium acetate:
Before further flight, do the inspection
required by paragraph (f)(2) of this AD.

(2) Do a detailed inspection of the
electrical connectors, including the contacts
and backshells, of the line replaceable unit
(LRU) in the wheel well of the MLG for
corrosion by doing all the actions in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-24A1148, Revision 1, dated July 10,
2003. Do any significant/corrective actions
before further flight in accordance with the
service bulletin. Repeat the actions required
by paragraph (f)(1) of this AD thereafter at
intervals not to exceed 12 months.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Alternative Methods of Compliance
(AMOCs)

(9)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) AMOCs approved previously in
accordance with AD 2002-16-03,
amendment 39-12842, are not approved as
AMOCs with this AD.

Issued in Renton, Washington, on
November 17, 2004.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04-26497 Filed 11-30-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19751; Directorate
Identifier 2002—NM-59-AD)]

RIN 2120-AA64

Airworthiness Directives; BAE
Systems (Operations) Limited
(Jetstream) Model 4101 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
BAE Systems (Operations) Limited
(Jetstream) Model 4101 airplanes. This
proposed AD would require repetitive
detailed inspections of the aft fuselage
frames for any discrepancies, and any
applicable corrective actions. This
proposed AD is prompted by reports of
corrosion found on the aft fuselage
frames due to the ingress of water or
liquid. We are proposing this AD to
detect and correct corrosion of the aft
fuselage frames, which could result in
reduced structural integrity of the
fuselage.

DATES: We must receive comments on
this proposed AD by January 3, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

» DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

* Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

« Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
Room PL-401, Washington, DC 20590.

« By fax: (202) 493-2251.

* Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact British
Aerospace Regional Aircraft American
Support, 13850 Mclearen Road,
Herndon, Virginia 20171.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., Room PL-401, on the plaza level
of the Nassif Building, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Technical information: Todd
Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—-4056; telephone (425) 227-1175;
fax (425) 227-1149.

Plain language information: Marcia
Walters, marcia.walters@faa.gov.
SUPPLEMENTARY INFORMATION:

Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and

assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form “Directorate Identifier 2004—NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (*‘Old
Docket Number’’) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2004-19751; Directorate Identifier
2002—-NM-59-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
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section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, notified us that an
unsafe condition may exist on all BAE
Systems (Operations) Limited
(Jetstream) Model 4101 airplanes. The
CAA advises that corrosion has been
found along aft fuselage frames. This
corrosion occurs on frame areas below
floor panel level in the vicinity of the
toilet, galley, and rear baggage door due
to the ingress of water or liquid.
Corrosion of the aft fuselage frames, if
not detected and corrected in a timely
manner, could result in reduced
structural integrity of the fuselage.

Relevant Service Information

BAE Systems (Operations) Limited
has issued Service Bulletin J41-53-051,
dated January 25, 2002; and Revision 1,
dated May 2, 2003. The service bulletins
describe procedures for doing repetitive
detailed visual inspections of the aft
fuselage frames for discrepancies (i.e.,
corrosion, soft spots, and suspected
corrosion), doing any applicable
corrective action, and submitting
inspection reports to the manufacturer.
The corrective actions include repairing
any corrosion found during the
inspections; replacing any soft floor
panels; reapplying any sealant,
membrane, or tape removed during the
inspection; and contacting the
manufacturer for disposition of damage
outside of limits.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition. The CAA mandated the
service information and issued British
airworthiness directive 003—-01-2002 to
ensure the continued airworthiness of
these airplanes in the United Kingdom.

FAA'’s Determination and Requirements
of the Proposed AD

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above. We have examined the
CAA’s findings, evaluated all pertinent
information, and determined that we
need to issue an AD for products of this
type design that are certificated for
operation in the United States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously,
except as discussed under ““Differences
Between the AD and the Service
Bulletins.”

Differences Between the Proposed AD
and the Service Bulletins

The service bulletins specify that you
may contact the manufacturer for
instructions on how to repair corrosion
outside limits defined in the service
bulletins, but this proposed AD would
require you to repair those conditions
using a method that we or the CAA (or
its delegated agent) approve. In light of
the type of repair that would be required
to address the unsafe condition, and
consistent with existing bilateral
airworthiness agreements, we have
determined that, for this proposed AD,
a repair we or the CAA approve would
be acceptable for compliance with this
proposed AD.

Operators should also note that,
although the Accomplishment
Instructions of the service bulletins
describe procedures for submitting
inspection reports, this proposed AD
would not require those actions. We do
not need this information from
operators.

Costs of Compliance

This proposed AD would affect about
57 airplanes of U.S. registry. The
proposed inspections would take about
30 work hours per airplane, at an
average labor rate of $65 per work hour.
Based on these figures, the estimated
cost of the proposed AD for U.S.
operators is $111,150, or $1,950 per
airplane, per inspection cycle.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, |
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action’ under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

BAE Systems (Operations) Limited
(Formerly British Aerospace Regional
Aircraft): Docket No. FAA-2004-19751;
Directorate Identifier 2002—-NM-59-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
January 3, 2005.

Affected ADs
(b) None.
Applicability
(c) This AD applies to all BAE Systems

(Operations) Limited (Jetstream) Model 4101
airplanes, certificated in any category.

Unsafe Condition

(d) This AD was prompted by reports of
corrosion found on the aft fuselage frames
due to the ingress of water or liquid. We are
issuing this AD to detect and correct
corrosion of the aft fuselage frames, which
could result in reduced structural integrity of
the fuselage.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection and Corrective Actions

(f) Within 12 months after the effective
date of this AD, do a detailed inspection of
the aft fuselage frames for any discrepancies
(i.e., corrosion, soft spots, and suspected
corrosion), and any applicable corrective
actions, in accordance with the
Accomplishment Instructions of BAE
Systems (Operations) Limited Service
Bulletin J41-53-051, dated January 25, 2002;
or Revision 1, dated May 2, 2003; except as
provided by paragraphs (g) and (i) of this AD.
Do any applicable corrective action before
further flight.
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Note 1: For the purposes of this AD, a
detailed inspection is “‘an intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirrors magnifying
lenses, etc. may be necessary. Surface
cleaning and elaborate procedures may be
required.”

(g) If any corrosion outside the limits
defined in the service bulletin is detected:
Before further flight, repair the corrosion
according to a method approved by either the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate; or the
Civil Aviation Authority (or its delegated
agent).

Repetitive Inspection

(h) Repeat the inspection and do applicable
corrective actions required by paragraph (f) of
this AD at intervals not to exceed 24 months.

No Reporting

(i) Although the service bulletins
referenced in this AD specify to submit
inspection reports to the manufacturer, this
AD does not include that requirement.

Alternative Methods of Compliance
(AMOCs)

(i) The Manager, International Branch,
ANM-116, FAA, Transport Airplane
Directorate, FAA, has the authority to
approve AMOC:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Related Information

(k) British airworthiness directive 003-01—
2002 also addresses the subject of this AD.

Issued in Renton, Washington, on
November 17, 2004.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04-26496 Filed 11-30-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
(DOT)

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19752; Directorate
Identifier 2004—NM-170-AD]

RIN 2120-AA64

Airworthiness Directives; Saab Model
SAAB SF340A and SAAB 340B Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for

certain Saab Model SAAB SF340A and
SAAB 340B series airplanes. This
proposed AD would require repetitive
inspections for wear of the brushes and
leads and for loose rivets of the direct
current (DC) starter generator, and
related investigative/corrective actions
if necessary. This proposed AD is
prompted by reports of premature
failures of the DC starter generator prior
to scheduled overhaul. We are
proposing this AD to prevent failure of
the starter generator, which could cause
a low voltage situation in flight and
result in increased pilot workload and
reduced redundancy of the electrical
powered systems.

DATES: We must receive comments on
this proposed AD by January 3, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

« DOT Docket Web site: Go to http:/
/dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

« Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL-401, Washington, DC 20590.

» By fax: (202) 493-2251.

* Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Saab Aircraft
AB, SAAB Aircraft Product Support, S—
581.88, Linkdping, Sweden.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh SW.,
room PL-401, on the plaza level of the
Nassif Building, Washington, DC. This
docket number is FAA-2004-19752; the
directorate identifier for this docket is
2004-NM-170-AD.

FOR FURTHER INFORMATION CONTACT:
Technical information: Dan Rodina,
Aerospace Engineer, International
Branch, ANM-116, FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2125;
fax (425) 227-1149.

Plain language information: Marcia
Walters, marcia.walters@faa.gov.
SUPPLEMENTARY INFORMATION:

Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets

electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form ““Directorate Identifier 2004—-NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (“‘Old
Docket Number’’) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ““Docket No. FAA—
2004-19752; Directorate Identifier
2004-NM-170—AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
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level of the Nassif Building at the DOT
street address stated in the ADDRESS
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

The Luftfartsverket (LFV), which is
the airworthiness authority for Sweden,
notified us that an unsafe condition may
exist on certain Saab Model SAAB
SF340A and SAAB 340B series
airplanes. The LFV advises that it has
received reports of premature failures of
the direct current (DC) starter generator.
Failure of the starter generator could
cause a low voltage situation in flight
and result in increased pilot workload
and reduced redundancy of the
electrical powered systems.

Relevant Service Information

Saab has issued Service Bulletin 340—
24-035, dated July 5, 2004. The service
bulletin describes procedures for
repetitive visual inspections for wear of
the brushes and leads and for loose
rivets of the DC starter generator. The
service bulletin also specifies replacing
the starter generator with a new or
serviceable starter generator for brush
wear that is outside certain specified
limits or if any loose rivet is found. The
LFV mandated the service information
and issued Swedish airworthiness
directive 1-196 R1, effective July 15,
2004, to ensure the continued
airworthiness of these airplanes in
Sweden.

The Saab service bulletin references
Goodrich Service Information Letter
23080-03X—24-01, dated July 1, 2004,
as an additional source of service
information.

FAA'’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in Sweden and are type
certificated for operation in the United
States under the provisions of §21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LFV has kept the FAA informed of
the situation described above. We have
examined the LFV’s findings, evaluated
all pertinent information, and
determined that we need to issue an AD
for products of this type design that are
certificated for operation in the United
States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the Saab service
information described previously.

Interim Action

This is considered to be interim
action until final action is identified, at
which time we may consider further
rulemaking.

Costs of Compliance

This proposed AD would affect about
170 airplanes of U.S. registry. The
proposed actions would take about 1
work hour per airplane, at an average
labor rate of $65 per work hour. Based
on these figures, the estimated cost of
the proposed AD for U.S. operators is
$11,050, per inspection cycle, or $65 per
airplane, per inspection cycle.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, |
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

SAAB Aircraft AB: Docket No. FAA-2004—

19752; Directorate Identifier 2004—-NM—
170-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
January 3, 2005.

Applicability

(b) This AD applies to Saab Model SAAB
SF340A series airplanes having serial
numbers 004 through 159 inclusive, and
model SAAB 340B series airplanes having
serial numbers 160 through 367 inclusive;
certificated in any category; on which Saab
Service Bulletin SB 340-24-026
(Modification 2533) has not been
implemented.

Unsafe Condition

(c) This AD was prompted by reports of
premature failures of the direct current (DC)
starter generator prior to scheduled overhaul.
We are issuing this AD to prevent failure of
the starter generator, which could cause a
low voltage situation in flight and result in
increased pilot workload and reduced
redundancy of the electrical powered
systems.

Compliance

(d) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections for Wear of the DC Starter
Generator Brushes and Leads

(e) For generators overhauled in
accordance with Maintenance Review Board
(MRB) Task 243104: Before 800 flight hours
since the last overhaul or within 100 flight
hours after the effective date of this AD,
whichever occurs later, perform a general
visual inspection for wear of the DC starter
generator brushes and leads, in accordance
with Saab Service Bulletin 340-24-0035,
dated July 5, 2004.

Note 1: For the purposes of this AD, a
general visual inspection is “‘a visual
examination of an interior or exterior area,
installation or assembly to detect obvious
damage, failure or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normal available
lighting conditions such as daylight, hangar
lighting, flashlight or drop-light and may
require removal or opening of access panels
or doors. Stands, ladders or platforms may be
required to gain proximity to the area being
checked.”

Note 2: Saab Service Bulletin 340-24-035,
dated July 5, 2004, references Goodrich
Service Information Letter 23080—30X-24—
01, dated July 1, 2004, as an additional
source of service information.

(1) If the tops of the brush sets are above
the top of the brush box, repeat the
inspection at intervals not to exceed 800
flight hours.

(2) If the tops of the brush sets are below
the top of the brush box, before further flight,
measure the brushes and determine the
remaining amount of brush life remaining, in
accordance with the service bulletin.
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(i) If the brush wear is within the limits
specified in the service bulletin, repeat the
inspection at intervals not to exceed 800
flight hours.

(ii) If the brush wear is outside the limits
specified in the service bulletin, before
further flight, replace the starter generator
with a new or serviceable starter generator,
in accordance with the service bulletin.

Inspections for Loose Rivets

(f) For generators overhauled in accordance
with MRB task 243104: Before 800 flight
hours since last overhaul or within 100 flight
hours after the effective date of this AD,
whichever occurs later, perform a general
visual inspection of each leading wafer brush
for loose rivets, in accordance with Saab
Service Bulletin 304-24-035, dated July 5,
2004. Repeat the inspections at intervals not
to exceed 800 flight hours. If any rivet is
loose, before further flight, replace the DC
starter generator with a new or serviceable
starter generator, in accordance with the
service bulletin.

MRB Task 243103 or 243101

(9) For generators overhauled or with brush
replacement accomplished in accordance
with MRB Task 243103 or 243101, no action
is required by this AD.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, International Branch,
ANM-116, FAA, Transport Airplane
Directorate, FAA, has the authority to
approve AMOC:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Related Information

(i) Swedish airworthiness directive 1-196
R1, effective July 15, 2004, also addresses the
subject of this AD.

Issued in Renton, Washington, on
November 17, 2004.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04-26495 Filed 11-30-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19753; Directorate
Identifier 2002—-NM-264—-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 767-200, —300, and —300F Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness

directive (AD) for certain Boeing Model
767-200, —300, and —300F series
airplanes. That AD currently requires
inspections for fatigue cracking of the
horizontal stabilizer pivot bulkhead,
and repetitive inspections or other
follow-on actions. That action also
provides a permanent repair, which is
optional for airplanes with no cracks,
and, if accomplished, ends the
repetitive inspections. This proposed
AD would require, for airplanes on
which the permanent repair is not
installed, repetitive inspections of the
same and additional inspection
locations at new inspection intervals; a
one-time torque test; and related
investigative and corrective actions. For
airplanes on which the permanent
repair is installed, this proposed AD
would require repetitive inspections of
the repaired area and, if necessary,
corrective action. This proposed AD is
prompted by reports of loose tension
bolts and crack indications in the
fuselage skin. We are proposing this AD
to find and fix fatigue cracking of the
horizontal stabilizer pivot bulkhead and
adjacent structure, which could result in
loss of the horizontal stabilizer.

DATES: We must receive comments on
this proposed AD by January 18, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

* DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

* Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

« Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL-401, Washington, DC 20590.

» Fax: (202) 493-2251.

* Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You can get the service information
identified in this proposed AD from
Boeing Commercial Airplanes, P.O. Box
3707, Seattle, Washington 98124-2207.

You may examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
FOR FURTHER INFORMATION CONTACT:

Technical information: Suzanne
Masterson, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,

Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 917-6441; fax (425) 917—6590.
Plain language information: Marcia
Walters, marcia.walters@faa.gov.

SUPPLEMENTARY INFORMATION:
Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form “Directorate Identifier 2004—NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (*‘Old
Docket Number’’) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ““Docket No. FAA—
2004-19753; Directorate Identifier
2002-NM-264—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
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http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You may examine the AD docket in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

On April 27, 2001, we issued AD
2001-09-13, amendment 39-12220 (66
FR 23538, May 9, 2001), for certain
Boeing Model 767-200, —300, and
—300F series airplanes. That AD requires
inspections for fatigue cracking of the
horizontal stabilizer pivot bulkhead,
and repetitive inspections or other
follow-on actions. That AD also
provides a permanent repair, which is
optional for airplanes with no cracks,
and, if accomplished, ends the
repetitive inspections. That AD was
prompted by reports of fatigue cracking
of the horizontal stabilizer pivot
bulkhead on several affected airplanes.
We issued that AD to find and fix
fatigue cracking of the horizontal
stabilizer pivot bulkhead and adjacent
structure, which could result in loss of
the horizontal stabilizer.

Actions Since Existing AD Was Issued

Since we issued AD 2001-09-13, an
airplane operator reported three
incidents of loose tension bolts at
stringer 12A. Another operator reported
that there were indications of cracks in
the fuselage skin at “*Area 1 as shown
on Sheet 2 of Figure 2 of Boeing Alert
Service Bulletin 767-53A0078, Revision
4, dated September 26, 2002.

In addition, the preamble to AD 2001-
09-13 said that we were considering
further action to require the permanent
repair that was an option in that AD.
However, further information shows
that operators have found cracks at the
repaired area. Therefore, we are not
requiring the permanent repair from AD
2001-09-13 as a preventive
modification in this proposed AD.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin 767-53A0078, Revision
4, dated September 26, 2002.

The alert service bulletin describes
the following procedures for airplanes
on which the permanent repair,

described in previous revisions of the
service bulletin, was not installed:

 Inspections for cracks of the
forward and aft outer chord, the splice
fitting, the tension fitting, the aft mid
chord, and the upper and lower
intercostals. The inspection methods
include the following, as applicable:
Repetitive detailed inspections, surface
high frequency eddy current (HFEC)
inspections, open-hole HFEC
inspections, and low frequency eddy
current (LFEC) inspections.

» Corrective action and related
investigative action if cracks are found
in the forward outer chord. The
corrective action is installing a
permanent repair. The related
investigative action is repetitive
inspections of the repaired area.

 Installing a time-limited repair as
an alternative to the permanent repair,
which includes the related investigative
and corrective actions of an additional
visual inspection for cracks, and
installation of the permanent repair
either before further flight after this
inspection if cracks are found, or within
3,000 flight cycles or 18 months after
the inspection (whichever occurs first),
if no cracks are found.

« A torque check of the bolt in the
tension fitting, and related investigative
and corrective actions. The related
investigative action is doing a visual
inspection of the bolt and bolt-hole for
damage, and an HFEC inspection of the
bolt-hole for damage. The corrective
action is to contact Boeing for repair
data.

 If any crack is found in the aft outer
chord, the aft mid chord, the splice
fitting, the tension fitting, or the
intercostal, the service bulletin
recommends that operators contact
Boeing for repair data.

For airplanes on which the permanent
repair was installed using previous
revisions of the service bulletin,
Revision 4 of the service bulletin
describes procedures for repetitive
inspections of the repaired area. The
service bulletin recommends that
operators contact Boeing for any
necessary corrective action.

We have determined that
accomplishment of the actions specified
in the service information will
adequately address the unsafe
condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other products of this same
type design. Therefore, we are
proposing this AD, which would

supersede AD 2001-09-13. This
proposed AD would continue to require
inspections for fatigue cracking of the
horizontal stabilizer pivot bulkhead,
and repetitive inspections or other
follow-on actions. For airplanes with
cracks, this proposed AD also would
continue to require a permanent repair,
which is optional for airplanes with no
cracks. This proposed AD would
require, for airplanes on which the
permanent repair is not installed,
repetitive inspections of the same and
additional inspection locations at new
inspection intervals; a one-time torque
test; and other related corrective and
investigative actions. For airplanes on
which the permanent repair is installed,
this proposed AD would require
repetitive inspections of the repaired
area, and corrective action if necessary.
This proposed AD would require you to
use the service information described
previously to perform these actions,
except as discussed under “Difference
Between the Proposed AD and the
Service Bulletin.”

Difference Between the Proposed AD
and the Service Bulletin

The service bulletin specifies that you
may contact the manufacturer for
instructions on how to repair certain
conditions, but this proposed AD would
require you to repair those conditions in
one of the following ways:

» Using a method that we approve; or

¢ Using data that meet the type
certification basis of the airplane, and
that have been approved by a Boeing
Company Designated Engineering
Representative who has been authorized
by the FAA to make such findings.

Changes to Existing AD

This proposed AD would retain all
requirements of AD 2001-09-13 with
revised repetitive inspection intervals.
Since AD 2001-09-13 was issued, the
AD format has been revised, and certain
paragraphs have been rearranged. As a
result, the corresponding paragraph
identifiers have changed in this
proposed AD, as listed in the following
table:

REVISED PARAGRAPH IDENTIFIERS

Corresponding
requirement in this
proposed AD

Requirement in AD
2001-09-13

Paragraph (a)
Paragraph (b) ....
Paragraph (c) ....
Paragraph (d) ............
Paragraph (e) ............
Paragraph (f) .............

paragraph (f).
paragraph (9).
paragraph (h).
paragraph (i).
paragraph (j).
paragraph (p).
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In addition, we have changed all
references to a ““detailed visual
inspection” in the AD 2001-09-13 to
“detailed inspection” in this proposed
AD, which is defined in Note 1.

We have also changed the
applicability of the proposed AD to refer

to Revision 4 of the service bulletin
rather than to Revision 2, which we
referenced in the applicability of AD
2001-09-13. Both revisions of the
service bulletin refer to the same
airplane line numbers, so airplanes have
not been added to the applicability.

ESTIMATED COSTS

Costs of Compliance

This proposed AD would affect about
699 Boeing Model 767-200, —300, and
—300F series airplanes worldwide. The
following table provides the estimated
costs for U.S. operators to comply with
this proposed AD.

Action Work hours Ar\\alg%%? fg&r Parts Cost per airplane Number gifréllésn.érseglstered
Inspection (required by AD 1 $65 | None $65 (per inspection cycle) ......... 287.
2001-09-13).
Inspection and torque check 4 65 | None 260 (per inspection cycle) ......... 287.
(new proposed action).
Post-modification inspection 6 65 | None 390 i Those with the permanent re-
(new proposed action). pair installed using this pro-
posed AD or AD 2001-09—
13.
Regulatory Findings §39.13 [Amended] and upper and lower intercostals of the

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, |
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

2. The FAA amends §39.13 by
removing amendment 39-12220 (66 FR
23538, May 9, 2001) and adding the
following new airworthiness directive
(AD):

Boeing: Docket No. FAA-2004-19753;
Directorate Identifier 2002-NM-264—AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this airworthiness
directive (AD) action by January 18, 2005.

Affected ADs

(b) This AD supersedes AD 2001-09-13,
amendment 39-12220.

Applicability

(c) This AD applies to Boeing Model 767—
200, —300, and —300F series airplanes, as
listed in Boeing Alert Service Bulletin 767—

53A0078, Revision 4, dated September 26,
2002; certificated in any category.

Unsafe Condition

(d) This AD was prompted by reports of
loose tension bolts, and crack indications in
the fuselage skin. We are issuing this AD to
find and fix fatigue cracking of the horizontal
stabilizer pivot bulkhead and adjacent
structure, which could result in loss of the
horizontal stabilizer.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Requirements of AD 2001-09-13, Restated

Initial Inspections

(f) Prior to the accumulation of 8,000 total
flight cycles, or within 90 days after May 24,
2001 (the effective date of AD 2001-09-13),
whichever occurs later, perform detailed,
surface high frequency eddy current (HFEC),
and low frequency eddy current (LFEC)
inspections, as applicable, for cracking of the
forward and aft outer chord, aft mid chord,

Station 1809.5 bulkhead. Do the inspections
per Boeing Service Bulletin 767-53—-0078,
Revision 2, dated April 19, 2001; or Boeing
Alert Service Bulletin 767-53-0078, Revision
3, dated November 15, 2001.

Note 1: For the purposes of this AD, a
detailed inspection is: ““An intensive visual
examination of a specific structural area,
system, installation, or assembly to detect
damage, failure, or irregularity. Available
lighting is normally supplemented with a
direct source of good lighting at intensity
deemed appropriate by the inspector.
Inspection aids such as mirror, magnifying
lenses, etc., may be used. Surface cleaning
and elaborate access procedures may be
required.”

Repetitive Inspections

(9) For areas where no cracking is found
during the inspection per paragraph (f) of this
AD: Repeat the inspections in paragraph (f)
thereafter at the intervals specified in
paragraphs (g)(1) and (g)(2) of this AD, per
Boeing Service Bulletin 767-53-0078,
Revision 2, dated April 19, 2001; or Boeing
Alert Service Bulletin 767-53-0078, Revision
3, dated November 15, 2001; until paragraph
(1), (N(2), or (m) of this AD has been done.

(1) Repeat the detailed inspection every
3,000 flight cycles, or 18 months, whichever
comes first.

(2) Repeat the surface HFEC and LFEC
inspections every 6,000 flight cycles or 36
months, whichever comes first.

Repair and Follow-On Actions

(h) If any cracking is found during any
inspection required by paragraph (f) or (g) of
this AD, before further flight, repair per
paragraph (h)(1) or (h)(2) of this AD, as
applicable.

(1) For cracking of the aft outer chord, aft
mid chord, or any intercostal: Repair per a
method approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA. For
a repair method to be approved by the
Manager, Seattle ACO, as required by this
paragraph, the Manager’s approval letter
must specifically reference this AD.
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(2) For cracking of the forward outer chord:
Repair per Boeing Service Bulletin 767-53—
0078, Revision 2, dated April 19, 2001;
Revision 3, dated November 15, 2001; or
Revision 4, dated September 26, 2002; except
as provided by paragraph (j) of this AD.
Procedures for repair include open-hole
HFEC inspections for cracking of certain
fastener holes of the chord and longeron
fitting, detailed inspections for cracking of
adjacent structure, and installation of new
chords, splices, fairings, and brackets. If the
time-limited repair is done per the service
bulletin, do a detailed inspection of the
repaired area within 1,500 flight cycles or 9
months after installation of the temporary
repair, whichever comes first, and do
paragraph (h)(2)(i) or (h)(2)(ii) of this AD, per
the service bulletin. As of the effective date
of this AD, inspect only in accordance with
Boeing Alert Service Bulletin 767-53-0078,
Revision 4, dated September 26, 2002.

(i) If no cracking is found during the
inspection of the repaired area: Within 3,000
flight cycles or 18 months after installation
of the time-limited repair, whichever comes
first, do paragraph (i), “‘Permanent Repair,”
of this AD.

(i) If any cracking is found during the
inspection of the repaired area: Before further
flight, do paragraph (i), “‘Permanent Repair,”
of this AD.

Permanent Repair

(i) Except as provided by paragraph (j) of
this AD, installation of the permanent repair
of the forward outer chord, including
accomplishment of all actions specified in
Part 4 of the Accomplishment Instructions of
Boeing Service Bulletin 767-53-0078,
Revision 2, dated April 19, 2001; Boeing
Service Bulletin 767-53-0078, Revision 3,
dated November 15, 2001; or Boeing Alert
Service Bulletin 767-53-0078, Revision 4,
dated September 26, 2002; terminates the
repetitive inspections required by paragraph
(g) of this AD. As of the effective date of this
AD, install the permanent repair only in
accordance with Boeing Alert Service
Bulletin 767-53-0078, Revision 4, dated
September 26, 2002.

Note 2: Installation of the permanent repair
before the effective date of this AD in
accordance with Boeing Service Bulletin
767-53-0078, dated October 15, 1998;
Revision 1, dated September 9, 1999; is
acceptable for compliance with paragraph (i)
of this AD.

Exception to Repair Instructions

(j) For repairs of the forward outer chord:
Where the service bulletin specifies to ask
Boeing for repair data, repair per a method
approved by the Manager, Seattle ACO, or
per data meeting the type certification basis
of the airplane approved by a Boeing
Company Designated Engineering
Representative who has been authorized by
the Manager, Seattle ACO, to make such
findings. For a repair method to be approved
by the Manager, Seattle ACO, as required by
this paragraph, the Manager’s approval letter
must specifically reference this AD.

New Requirements of This AD

Initial and Repetitive Inspections, and
Torque Test for Airplanes Without the
Permanent Repair

(k) For airplanes that have not had the
permanent repair installed in accordance
with paragraph (i) of this AD, at the later of
the times in paragraphs (k)(1) and (k)(2) of
this AD, do all the actions in paragraph (I)
of this AD.

(1) Within 3,000 flight cycles or 18 months
after the effective date of this AD, whichever
occurs first.

(2) Prior to the accumulation of 8,000 total
flight cycles.

(I) Do all the actions in paragraphs (1)(1)
and (1)(2) of this AD in accordance with “‘Part
1—Inspection” of the Accomplishment
Instructions of Boeing Alert Service Bulletin
767-53A0078, Revision 4, dated September
26, 2002.

(1) Do detailed, LFEC, and applicable
HFEC inspections for cracking of the forward
and aft outer chord, splice fitting, aft mid
chord, aft intercostal, tension fitting, and
fuselage skin, and repeat the applicable
inspections at the applicable time in
paragraph (1)(1)(i) and (I)(2)(ii) of this AD.
This inspection terminates the repetitive
inspections required by paragraphs (f) and (g)
of this AD.

(i) Except as provided by paragraph
(H(2)(ii) of this AD: Repeat the inspections,
at intervals not to exceed 3,000 flight cycles
until the permanent repair in paragraph
(m)(2) of this AD has been done.

(ii) For airplanes that meet the criteria in
flag note 1 of Figure 1 of Boeing Alert Service
Bulletin 767-53A0078, Revision 4, dated
September 26, 2002 (close ream fasteners,
external doubler, rub strip or wear plate
installed): Repeat the open-hole HFEC
inspections for cracking of the forward outer
chord, splice fitting, tension fitting, and
fuselage skin in Step 7, Figure 2 of the
service bulletin at intervals not to exceed
9,000 flight cycles until the permanent repair
in paragraph (m)(2) of this AD has been done.

(2) Do a one-time torque test and related
investigative and corrective actions of the
tension bolt at lower stringer 12A. If any
corrosion or damage is found in the bolt hole,
and the service bulletin specifies to contact
Boeing for appropriate action: Before further
flight, repair per a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA; or per data meeting the type
certification basis of the airplane approved
by a Boeing Company Designated
Engineering Representative who has been
authorized by the Manager, Seattle ACO, to
make such findings. For a repair method to
be approved, the approval must specifically
reference this AD.

Corrective Actions

(m) If any cracking is found during any
inspection required by paragraph (1), (n) and
(o) of this AD, before further flight, repair in
accordance with paragraph (m)(1) or (m)(2) of
this AD, as applicable.

(1) For cracks found during the inspection
required by paragraph (n) or (o) of this AD,
or for cracks found in the aft outer chord,
tension fitting, splice fitting, aft mid chord,

or any intercostal: Before further flight, repair
per a method approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA,; or per data meeting the type
certification basis of the airplane approved
by a Boeing Company Designated
Engineering Representative who has been
authorized by the Manager, Seattle ACO, to
make such findings. For a repair method to
be approved, the approval must specifically
reference this AD.

(2) For cracks in the forward outer chord:
Prior to further flight, do the time limited
repair in paragraph (h)(2) of this AD, or do
the permanent repair in paragraph (i) of this
AD. If the time limited repair is done, do the
other applicable actions in paragraph (h)(2)
of this AD at the times specified in that
paragraph. As of the effective date of this AD,
only repairs done per Boeing Alert Service
Bulletin 767-53A0078, Revision 4, dated
September 26, 2002, are acceptable for
compliance with the requirements of this
paragraph.

Repetitive Inspection of Repaired Area

(n) For any airplane on which the
permanent repair in paragraph (i) or (m)(2) of
this AD is installed, at the later of the times
in paragraph (n)(1) and (n)(2) of this AD: Do
detailed, LFEC, and applicable HFEC
inspections of the forward and aft outer
chords, tension fitting, splice fitting, and
splice angle for cracks; and a detailed
inspection of the aft mid chord and aft upper
and lower intercostals for cracks. Do the
inspections in accordance with ““Part 6—
After Modification or After-Repair Inspection
Program” of the Accomplishment
Instructions of Boeing Alert Service Bulletin
767-53A0078, Revision 4, dated September
26, 2002. Repeat each inspection, except as
provided by paragraph (o) of this AD,
thereafter at intervals not to exceed 6,000
flight cycles, or 36 months, whichever occurs
first.

(1) Within 12,000 flight cycles or 72
months after the repair accomplished in
accordance with paragraph (i) or (m)(2) of
this AD.

(2) Prior to the accumulation of 25,000
total flight cycles.

(o) For any airplane on which the
permanent repair in paragraph (i) or (m)(2) of
this AD is installed, and that meets the
criteria (close ream fasteners, external
doubler, rub strip or wear plate installed) in
flag note 1 of Figure 9 of Boeing Alert Service
Bulletin 767-53A0078, Revision 4, dated
September 26, 2002: After the initial
inspection in paragraph (n) of this AD, repeat
the open-hole HFEC inspection in Step 7 of
Figure 10 of the service bulletin, at intervals
not to exceed 12,000 flight cycles, or 72
months, whichever occurs first.

Alternative Methods of Compliance

(p)(2) In accordance with 14 CFR 39.19, the
Manager, Seattle Aircraft Certification Office
(ACO), FAA, is authorized to approve
alternative methods of compliance (AMOCs)
for the corresponding provisions of this AD.

(2) AMOCs, approved previously per AD
2001-09-13, amendment 39-12220, are
approved as AMOCs with the corresponding
provisions of this AD.
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(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by a
Boeing Company Designated Engineering
Representative who has been authorized by
the Manager, Seattle ACO, to make such
findings.

Issued in Renton, Washington, on
November 17, 2004.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04—26494 Filed 11-30-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004-19754; Directorate
Identifier 2004—-NM-181-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model CL-600-2C10 (Regional Jet
Series 700 & 701) Series Airplanes, and
Model CL-600-2D24 (Regional Jet
Series 900) Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Bombardier Model CL-600—
2C10 (Regional Jet Series 700 & 701)
series airplanes, and Model CL-600—
2D24 (Regional Jet Series 900) series
airplanes. This proposed AD would
require revising the Airworthiness
Limitations section of the Instructions of
Continued Airworthiness by
incorporating new repetitive inspections
and an optional terminating action for
the repetitive inspections, and would
require repairing any crack. This
proposed AD is prompted by reports of
hydraulic pressure loss in either the
number 1 or number 2 hydraulic
systems due to breakage or leakage of
hydraulic lines in the aft equipment bay
and reports of cracks on the aft pressure
bulkhead web around these feed-
through holes. We are proposing this
AD to prevent loss of hydraulic
pressure, which could result in reduced
controllability of the airplane and to
detect and correct cracks on the aft
pressure bulkhead web, which could
result in reduced structural integrity of
the aft pressure bulkhead.

DATES: We must receive comments on
this proposed AD by January 3, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

« DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

* Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL-401, Washington, DC 20590.

» By fax: (202) 493-2251.

* Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., Canadair, Aerospace Group, P.O.
Box 6087, Station Centre-ville,
Montreal, Quebec H3C 3G9, Canada.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2004—
19754, the directorate identifier for this
docket is 2004-NM-181-AD.

FOR FURTHER INFORMATION CONTACT:

Technical information: Serge
Napoleon, Aerospace Engineer,
Airframe and Propulsion Branch, ANE—
171, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, suite 410, Westbury, New York
11590; telephone (516) 228—7312; fax
(516) 794-5531.

Plain language information: Marcia
Walters, marcia.walters@faa.gov.
SUPPLEMENTARY INFORMATION:

Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form *““Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form “‘Directorate Identifier 2004—NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (“‘Old
Docket Number’’) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any relevant
written data, views, or arguments

regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ““Docket No. FAA—
2004-19754; Directorate Identifier
2004-NM-181-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the airworthiness
authority for Canada, notified us that an
unsafe condition may exist on certain
Bombardier Model CL-600-2C10
(Regional Jet Series 700 & 701) series
airplanes, and Model CL-600-2D24
(Regional Jet Series 900) series
airplanes. TCCA advises that there have
been a number of reported cases of



Federal Register/Vol. 69, No. 230/Wednesday, December 1, 2004 /Proposed Rules

69843

hydraulic pressure loss in either the
number 1 or number 2 hydraulic
systems due to breakage or leakage of
hydraulic lines in the aft equipment
bay. In some cases, hydraulic lines and
connector jam nuts were found loose at
the aft pressure bulkhead web.
Loosening of the jam nuts also resulted
in elongation of the affected feed-
through holes on the aft pressure
bulkhead web at fuselage station 1098.2,
stringers 8 and 9, left- and right-hand
sides. In addition, cracks were found on
the aft pressure bulkhead web around
these feed-through holes. Loss of
hydraulic pressure, if not corrected,
could result in reduced controllability
of the airplane. Cracks on the aft
pressure bulkhead web, if not detected
and corrected, could result in reduced
structural integrity of the aft pressure
bulkhead.

Relevant Service Information

Bombardier has issued CRJ 700/900
Series Temporary Revision (TR) MRM2—
129, dated June 1, 2004. The TR
describes procedures for new repetitive
inspections of the aft pressure bulkhead
and pylon pressure pan in the vicinity
of the hydraulic fittings, and the
hydraulic tube adapters. The TR also
describes an optional terminating action
for the repetitive inspections.
Accomplishing the actions specified in
the service information is intended to
adequately address the unsafe
condition. TCCA mandated the service
information and issued Canadian
airworthiness directive CF—-2004-14,
dated July 20, 2004, to ensure the
continued airworthiness of these
airplanes in Canada.

FAA'’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in Canada and are type
certificated for operation in the United
States under the provisions of §21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
TCCA has kept the FAA informed of the
situation described above. We have
examined TCCA's findings, evaluated
all pertinent information, and
determined that we need to issue an AD
for products of this type design that are
certificated for operation in the United
States.

Therefore, we are proposing this AD,
which would require revising the
Airworthiness Limitations section of the
Instructions of Continued Airworthiness
by incorporating new repetitive
inspections and an optional terminating

action for the repetitive inspections, and
would require repairing any crack.

Differences Between the Proposed AD
and Canadian Airworthiness Directive

Canadian airworthiness directive CF—
2004-14 specifies that you may contact
the manufacturer for instructions on
how to repair certain conditions, but
this proposed AD would require you to
repair those conditions using a method
that we or TCAA (or its delegated agent)
approve. In light of the type of repair
that would be required to address the
unsafe condition, and consistent with
existing bilateral airworthiness
agreements, we have determined that,
for this proposed AD, a repair we or
TCAA approve would be acceptable for
compliance with this proposed AD.

Costs of Compliance

This proposed AD would affect about
116 airplanes of U.S. registry. The
proposed actions would take about 1
work hour per airplane, at an average
labor rate of $65 per work hour. Based
on these figures, the estimated cost of
the proposed AD for U.S. operators is
$7,540, or $65 per airplane.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, |
certify that the proposed regulation:

1. Is not a “*significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Bombardier, Inc. (Formerly Canadair):
Docket No. FAA-2004-19754;
Directorate Identifier 2004—NM-181-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
January 3, 2005.

Affected ADs
(b) None.
Applicability

(c) This AD applies to the airplanes listed
in Table 1 of this AD, certificated in any
category.

TABLE 1.—APPLICABILITY

Bombardier model Serial Nos.

(1) CL-600-2C10 (Re-
gional Jet Series 700
& 701) series airplanes.
(2) CL-600-2D24 (Re-
gional Jet Series 900)
series airplanes.

10003 through 10999 in-
clusive.

15001 through 15990 in-
clusive.

Unsafe Condition

(d) This AD was prompted by reports of
hydraulic pressure loss in either the number
1 or number 2 hydraulic systems due to
breakage or leakage of hydraulic lines in the
aft equipment bay and reports of cracks on
the aft pressure bulkhead web around these
feed-through holes. We are issuing this AD to
prevent loss of hydraulic pressure, which
could result in reduced controllability of the
airplane and to detect and correct cracks on
the aft pressure bulkhead web, which could
result in reduced structural integrity of the
aft pressure bulkhead.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Revision of Airworthiness Limitations
Section

(f) Within 30 days after the effective date
of this AD, revise the Airworthiness
Limitations section of the Instructions of
Continued Airworthiness by inserting a copy
of the new repetitive inspections and an
optional terminating action of Bombardier
CRJ 700/900 Series Temporary Revision (TR)
MRM2-129, dated June 1, 2004, into Section
1.4, Part 2 (Airworthiness Limitations), of
Bombardier Regional Jet Model CL-600-2C10
and CL-600-2D24 Maintenance
Requirements Manual, CSP B-053.
Thereafter, except as provided in paragraph
(h)(2) or (i) of this AD, no alternative
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structural inspection intervals may be
approved for this aft pressure bulkhead and
pylon pressure pan in the vicinity of the
hydraulic fittings and the hydraulic tube
adapters.

(9) When the information in TR MRM2—
129, dated June 1, 2004, is included in the
general revisions of the Maintenance
Requirement Manual, this TR may be
removed.

Corrective Action

(h) If any crack is found during any
inspection done in accordance with
Bombardier CRJ 700/900 Series TR MRM2—
129, dated June 1, 2004, or the same
inspection specified in the general revisions
of the Maintenance Requirement Manual, do
the actions specified in paragraphs (h)(1) and
(h)(2) of this AD.

(1) Before further flight, repair the crack in
accordance with a method approved by
either the Manager, New York Aircraft
Certification Office (ACO), FAA,; or Transport
Canada Civil Aviation (TCCA) (or its
delegated agent).

(2) Within 30 days after repairing any crack
in accordance with paragraph (h)(1) of this
AD, revise the Airworthiness Limitations
section of the Instructions of Continued
Airworthiness by inserting a copy of the
inspection requirements for the repair
required by paragraph (h)(1) of this AD into
Section 1.4, Part 2 (Airworthiness
Limitations) of Bombardier Regional Jet
Model CL-600-2C10 and CL-600-2D24
Maintenance Requirements Manual, CSP B—
053. Thereafter, except as provided in
paragraph (i) of this AD, no alternative
structural inspection intervals may be
approved for this aft pressure bulkhead and
pylon pressure pan in the vicinity of the
hydraulic fittings, and the hydraulic tube
adapters.

Alternative Methods of Compliance
(AMOCs)

(i) The Manager, New York ACO, FAA, has
the authority to approve AMOC:s for this AD,
if requested in accordance with the
procedures found in 14 CFR 39.19.

Related Information

(j) Canadian airworthiness directive CF—
2004-14, dated July 20, 2004, also addresses
the subject of this AD.

Issued in Renton, Washington, on
November 17, 2004.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04-26493 Filed 11-30-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004-19755; Directorate
Identifier 2004-NM-23-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing Model 747 airplanes.
This proposed AD would require
repetitive tests to detect hot air leaking
from the trim air diffuser ducts or
sidewall riser duct assemblies
(collectively referred to in this proposed
AD as “TADDs”), related investigative
actions, and corrective actions if
necessary. This proposed AD also
would provide an optional terminating
action for the repetitive tests. This
proposed AD is prompted by reports of
deteriorating sealants both inside and
outside the center wing fuel tank due to
heat damage from leaking TADDs. We
are proposing this AD to prevent leakage
of fuel or fuel vapors into areas where
ignition sources may be present, which
could result in a fire or explosion.

DATES: We must receive comments on
this proposed AD by January 18, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

« DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

* Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

« Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL-401, Washington, DC 20590.

* By fax: (202) 493-2251.

« Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or at the Docket

Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., room PL-401, on the plaza level of
the Nassif Building, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Technical information: Dan Kinney,
Aerospace Engineer, Propulsion Branch,

ANM-140S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056;
telephone (425) 917-6499; fax (425)
917-6590.

Plain language information: Marcia
Walters, marcia.walters@faa.gov.

SUPPLEMENTARY INFORMATION:
Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form “Directorate Identifier 2004—NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (“‘Old
Docket Number’’) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ““Docket No. FAA—
2004-19755; Directorate Identifier
2004-NM-23-AD” in the subject line of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.
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We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is on the plaza level of
the Nassif Building at the DOT street
address stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after the DMS receives
them.

Discussion

We have received a report indicating
that inspections have revealed
deteriorating sealants both inside and
outside the center wing fuel tank on
certain Boeing Model 747 airplanes. The
deterioration is attributed to damage
caused by hot air leaking from the trim
air diffuser ducts or sidewall riser duct
assemblies (collectively referred to in
this proposed AD as “TADDs”), which
are part of the cabin air distribution
system that is located between the top
of the center wing fuel tank and the
floor of the passenger cabin. These hot
air leaks occur when the fiberglass
diffuser ducts are damaged by the hot
bleed air that they carry, leading the
fiberglass diffuser ducts to leak or
disconnect from the titanium trim air
manifold. The release of hot air can
damage the upper skin of the center
wing section, the longitudinal floor
beams, and the fuselage frame
intercostals, as well as the sealants of
the center wing fuel tank. Damage to the
sealants inside or outside the center
wing fuel tank could allow fuel or fuel
vapors to leak into an area where
ignition sources may be present. This
condition, if not corrected, could result
in a fire or explosion.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin 747-21A2418, Revision
2, dated March 4, 2004; including
Information Notice (IN) 747-21A2418
IN 01, dated March 11, 2004. The
service bulletin describes procedures for
repetitive tests to detect hot air leaking
from the TADDs, related investigative
actions, and corrective actions if

necessary. The related investigative
actions are repetitive general visual
inspections for discrepancies or damage
of the TADDs; and, if necessary, for
damage of adjacent structure, the
primary and secondary fuel barriers of
the center wing fuel tank, control cables,
and cable pulleys, and for raised cable
seals. The corrective actions, if any
damage is found, consist of replacing
any damaged TADD with a new TADD
having the same part number, or a new,
improved TADD that has a higher
temperature tolerance; and repairing
any damage to adjacent structure, the
primary and secondary fuel barriers of
the center wing fuel tank, control cables,
cable pulleys, or raised cable seals. After
a TADD is replaced with a new TADD
having the same part number, there is
no need to test or inspect the replaced
TADD until 21,200 flight hours after the
replacement. After a TADD is replaced
with a new, improved TADD, the
repetitive inspections are no longer
needed for that TADD. Accomplishing
the actions specified in the service
information is intended to adequately
address the unsafe condition.

IN 747-21A2418 IN 01 identifies
some headings that were inadvertently
omitted from the Accomplishment
Instructions of Boeing Alert Service
Bulletin 747-21A2418, Revision 2.
These headings clarify what procedures
apply to which airplane configuration.

The service bulletin refers to Chapter
21-61-20 of the 747 Airplane
Maintenance Manual as an additional
source for service information for the
test and inspection of the TADDs.
Chapter 21-61-20 contains, among
other things, detailed procedures for the
general visual inspection of the TADDs
for damage or discrepancies, including
detachment of the trim air duct from the
diffuser duct, delamination, missing or
softened surface material, or blackened
material. For any discrepant TADD,
Chapter 21-61-20 also describes
procedures for a general visual
inspection for damage of the primary
and secondary fuel barriers of the center
wing tank; structure adjacent to the
discrepant TADD; and cables, cable
pulleys, and raised cable seals in the
over-wing area.

FAA'’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
doing the actions specified in the
service information described
previously, except as discussed under

“Differences Between the Proposed AD
and Service Information.”

This proposed AD also provides an
optional terminating action for the
repetitive inspections, which is
replacing the existing TADDs with new,
improved TADDs. We have determined
that it is acceptable to allow you to
continue doing repetitive tests and
inspections in lieu of requiring that you
do the terminating action. In making
this determination, we considered that
long-term continued operational safety
in this case will be adequately ensured
by repetitive inspections to detect hot
air leaking from the TADDs or
discrepancies of the TADDs before these
conditions are a hazard to the airplane.

Clarification of Proposed Requirements

This proposed AD would require that
any replacement TADD must be new.
Used TADDs are not acceptable
replacement parts. Because the material
of the TADDs deteriorates at a known
rate, an operator would have to know
how many total flight hours had been
accumulated on a serviceable TADD,
and would have to test and inspect that
TADD at appropriate intervals. We find
that it is unlikely that operators will
have all of the data that would be
needed for a serviceable TADD to be an
acceptable replacement. Therefore, this
proposed AD would allow replacement
only with new parts.

Differences Between the Proposed AD
and Service Information

For the hot air leak test, the service
bulletin provides a compliance time of
the earlier of 180 days or 2,000 flight
hours after the release date of Revision
2 of the service bulletin, once the
airplane has accumulated 20,000 total
flight hours. For this test, this proposed
AD would require the initial test to be
done prior to the accumulation of
21,200 flight hours, or within 1,200
flight hours after the effective date of
this AD, whichever is later. This
compliance time is the equivalent of the
inspection threshold of 20,000 total
flight hours, plus a grace period of 1,200
flight hours (which is equivalent to one
repetitive interval, as specified in the
service bulletin). In developing an
appropriate compliance time for this
AD, we considered the manufacturer’s
recommendation, and the degree of
urgency associated with the subject
unsafe condition. In light of these
factors, we find that a 1,200-flight-hour
grace period represents an appropriate
interval of time for affected airplanes
(with close to or more than 20,000 total
flight hours as of the effective date of
the AD) to continue to operate without
compromising safety.
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Costs of Compliance

This proposed AD would affect about
1,305 airplanes worldwide. The

following table provides the estimated
costs for U.S. operators to comply with
this proposed AD.

ESTIMATED COSTS

Average Number
. Work labor Cost per of U.S.-
Action hours rate per Parts airplane registered Fleet cost
hour airplanes
Hot air leak test ........ccccevcveveennnns 3 $65 | None .... | $195 per test cycle ............ 246 | $47,970 per test cycle.
General visual inspection ............ 5 65 | None .... | $325 per inspection cycle .. 246 | $79,950 per inspection
cycle.
Regulatory Findings List of Subjects in 14 CFR Part 39 Applicability

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, |
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action’ under Executive Order 12866;

2. Is not a “‘significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2004-19755;
Directorate ldentifier 2004—NM-23-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by January 18, 2005.

Affected ADs
(b) None.

TABLE 1.—COMPLIANCE TIMES

(c) This AD applies to Boeing Model 747—
100, 747-100B, 747-100B SUD, 747-200B,
747-200C, 747-200F, 747-300, 747-400,
747-400D, 747-400F, 747SR, and 747SP
series airplanes; certificated in any category;
line numbers 1 through 1316 inclusive.

Unsafe Condition

(d) This AD was prompted by reports of
deteriorating sealants both inside and outside
the center wing fuel tank due to heat damage
from leaking trim air diffuser ducts or
sidewall riser duct assemblies (collectively
referred to in this AD as “TADDs"). We are
issuing this AD to prevent leakage of fuel or
fuel vapors into areas where ignition sources
may be present, which could result in a fire
or explosion.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Repetitive Tests and Inspections

(f) Do the actions in Table 1 of this AD at
the times specified in Table 1 of this AD, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-21A2418, Revision 2, dated March 4,
2004; including Information Notice 747—
21A2418 IN 01, dated March 11, 2004.

Do this action—

Initially at the later of—

Then repeat within this interval
until paragraph (j) is done—

(1) Repetitive test to detect hot air leaking
TADDs.

(2) General visual inspection for damage or discrep-

ancies of the TADDs.

from

tive date of this AD.

graph (g) of this AD.

Prior to the accumulation of 21,200 total flight
hours, or within 1,200 flight hours after the effec-

Prior to the accumulation of 27,000 total flight
hours, or within 7,000 flight hours after the effec-
tive date of this AD, except as provided by para-

1,200 flight hours.

7,000 flight hours.

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level

of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”

Note 2: Boeing Alert Service Bulletin 747—
21A2418, Revision 2, refers to Chapter 21—

61-20 of the 747 Airplane Maintenance
Manual as an additional source for service
information for the test and inspections of
the TADDs.

(9) If any hot air leak is found during any
test required by paragraph (f) of this AD:
Before further flight, do the general visual
inspection for damage or discrepancies of the
TADDs, in accordance with the
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Accomplishment Instructions of Boeing Alert
Service Bulletin 747-21A2418, Revision 2,
dated March 4, 2004; including Information
Notice 747-21A2418 IN 01, dated March 11,
2004.

Corrective Actions

(h) If any damage or discrepancy is found
during any general visual inspection for
damage required by paragraph (f) or (g) of
this AD: Before further flight, perform a
general visual inspection for damage of the
primary and secondary fuel barriers of the
center wing tank; structure adjacent to the
discrepant TADD; and cables, cable pulleys,
and raised cable seals in the over-wing area;
do applicable repairs; and replace the
damaged TADD with a new TADD having the
same part number or a new, improved TADD
having a part number listed in the “New
TADD Part Number’” or ““New Sidewall Riser
Duct Assy Part Number’ column, as
applicable, of the tables in Section 2.C.2. of
the service bulletin. Do all of these actions
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-21A2418, Revision 2, dated March 4,
2004; including Information Notice 747—
21A2418 IN 01, dated March 11, 2004. Then,
repeat the test and inspection required by
paragraph (f) of this AD at the times specified
in Table 1 of this AD, except as provided by
paragraphs (i) and (j) of this AD.

Note 3: Only new TADDs, not used ones,
are acceptable as replacement parts, as
specified in paragraph (h) of this AD.

(i) For any TADD, whether damaged or not,
that is replaced with a new TADD having the
same part number as the TADD being
replaced: Within 21,200 flight hours after the
TADD is replaced, do the test to detect hot
air leaking from the replaced TADD, and
within 27,000 flight hours after the TADD is
replaced, do the general visual inspection for
damage, as specified in paragraph (f) of this
AD. Thereafter, repeat the test and inspection
at the repetitive intervals specified in Table
1 of this AD.

Optional Terminating Action

(j) For any TADD that is replaced with a
new, improved TADD having a part number
listed in the “New TADD Part Number’ or
“New Sidewall Riser Duct Assy Part
Number” column, as applicable, of the tables
in Section 2.C.2. of Boeing Alert Service
Bulletin 747-21A2418, Revision 2, dated
March 4, 2004; including Information Notice
747-21A2418 IN 01, dated March 11, 2004:
The repetitive tests and inspections required
by this AD are terminated for the TADD that
is replaced with a new, improved TADD.

Previously Accomplished Actions

(k) Actions accomplished before the
effective date of this AD in accordance with
Boeing Alert Service Bulletin 747-21A2418,
dated November 14, 2002; or Revision 1,
dated October 16, 2003; are acceptable for
compliance with the corresponding actions
required by this AD.

Alternative Methods of Compliance
(AMOCs)

() The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the

authority to approve AMOCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

Issued in Renton, Washington, on
November 17, 2004.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04-26492 Filed 11-30-04; 8:45 am]
BILLING CODE 4910-13-P

NATIONAL INDIAN GAMING
COMMISSION

25 CFR Part 542
RIN 3141-AA27

Minimum Internal Control Standards

AGENCY: National Indian Gaming
Commission.

ACTION: Proposed rule revisions.

SUMMARY: In response to the inherent
risks of gaming enterprises and the
resulting need for effective internal
controls in Tribal gaming operations,
the National Indian Gaming
Commission (Commission or NIGC) first
developed Minimum Internal Control
Standards (MICS) for Indian gaming in
1999, and then later revised them in
2002. The Commission recognized from
the outset that periodic technical
adjustments and revisions would be
necessary in order to keep the MICS
effective in protecting Tribal gaming
assets and the interests of Tribal
stakeholders and the gaming public. To
that end, the following proposed rule
revisions contain certain proposed
corrections and revisions to the
Commission’s existing MICS, which are
necessary to correct erroneous citations
or references in the MICS and to clarify,
improve, and update other existing
MICS provisions. The purpose of these
proposed MICS revisions is to address
apparent shortcomings in the MICS and
various changes in Tribal gaming
technology and methods. Public
comment to these proposed MICS
revisions will be received by the
Commission for a period of forty-five
(45) days after the date of their
publication in the Federal Register.
After consideration of all received
comments, the Commission will make
whatever changes to the proposed
revisions that it deems appropriate and
then promulgate and publish the final
revisions to the Commission’s MICS
Rule, 25 CFR part 542.

DATES: Submit comments on or before
January 18, 2005.

ADDRESSES: Mail comments to
“Comments to First Proposed MICS

Rule Revisions, National Indian Gaming
Commission, 1441 L Street, NW.,
Washington, DC 20005, Attn: Vice-
Chairman Nelson Westrin.”” Comments
may be transmitted by facsimile to Vice-
Chairman Westrin at (202) 632—0045,
but the original also must be submitted
to the above address.

FOR FURTHER INFORMATION CONTACT:
Vice-Chairman Nelson Westrin, (202)
632—7003 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On January 5, 1999, the Commission
first published its Minimum Internal
Control Standards (MICS) as a Final
Rule. As gaming Tribes and the
Commission gained practical experience
applying the MICS, it became apparent
that some of the standards required
clarification or modification to operate
as the Commission had intended and to
accommodate changes and advances
that had occurred over the years in
Tribal gaming technology and methods.
Consequently, the Commission, working
with an Advisory Committee composed
of Commission and Tribal
representatives, published the new final
revised MICS rule on June 27, 2002.

As the result of the practical
experience of the Commission and
Tribes working with the newly revised
MICS, it has once again become
apparent that additional corrections,
clarifications, and modifications are
needed to ensure that the MICS
continue to operate as the Commission
intended. To identify which of the
current MICS need correction,
clarification or modification, the
Commission initially solicited input and
guidance from NIGC employees, who
have extensive gaming regulatory
expertise and experience and work
closely with Tribal gaming regulators in
monitoring the implementation,
operation, and effect of the MICS in
Tribal gaming operations. The resulting
input from NIGC staff convinced the
Commission that the MICS require
continuing review and prompt revision
on an ongoing basis to keep them
effective and up-to-date. To address this
need, the Commission decided to
establish a Standing MICS Advisory
Committee to assist it in both
identifying and developing necessary
MICS revisions and revisions on an
ongoing basis.

In recognition of its government-to-
government relationship with Tribes
and related commitment to meaningful
Tribal consultation, the Commission
requested gaming Tribes, in January
2004, for nominations of Tribal
representatives to serve on its Standing
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MICS Advisory Committee. From the
twenty-seven (27) Tribal nominations
that it received, the Commission
selected nine (9) Tribal representatives
in March 2004 to serve on the
Committee. The Commission’s Tribal
Committee member selections were
based on several factors, including the
regulatory experience and background
of the individuals nominated, the size(s)
of their affiliated Tribal gaming
operation(s), the types of games played
at their affiliated Tribal gaming
operation(s), and the areas of the
country in which their affiliated Tribal
gaming operation(s) are located. The
selection process was very difficult,
because numerous highly qualified
Tribal representatives were nominated
to serve on this important Committee.
As expected, the benefit of including
Tribal representatives on the
Committee, who work daily with the
MICS, has proved to be invaluable.

Tribal representatives selected to
serve on the Commission’s Standing
MICS Advisory Committee are: Tracy
Burris, Gaming Commissioner,
Chickasaw Nation Gaming Commission,
Chickasaw Nation of Okalahoma; Jack
Crawford, Chairman, Umatilla Gaming
Commission, Confederated Tribes of the
Umatilla Indian Reservation; Patrick
Darden, Executive Director, Chitimacha
Gaming Commission, Chitimacha Indian
Tribe of Louisiana; Mark N. Fox,
Compliance Director, Four Bears Casino,
Three Affiliated Tribes of the Fort
Berthold Reservation; Sherrilyn Kie,
Senior Internal Auditor, Pueblo of
Laguna Gaming Authority, Pueblo of
Laguna; Patrick Lambert, Executive
Director, Eastern Band of Cherokee
Gaming Commission, Eastern Band of
Cherokee Indians; John Meskill,
Director, Mohegan Tribal Gaming
Commission, Mohegan Indian Tribe;
Jerome Schultze, Executive Director,
Morongo Gaming Agency, Morongo
Band of Mission Indians; and Lorna
Skenandore, Assistant Gaming Manager,
Support Services, Oneida Bingo and
Casino, formerly Gaming Compliance
Manager, Oneida Gaming Commission,
Oneida Tribe of Indians of Wisconsin.
The Advisory Committee also includes
the following Commission
representatives: Philip N. Hogen,
Chairman; Nelson Westrin, Vice-
Chairman; Cloyce V. Choney, Associate
Commissioner; Joe H. Smith, Acting
Director of Audits; Ken Billingsley,
Region Il Director; Nicole Peveler, Field
Auditor; Ron Ray, Field Investigator;
and Sandra Ashton, Staff Attorney,
Office of General Counsel.

In the past, the MICS were
comprehensively revised on a large
wholesale basis. Such large-scale

revisions proved to be difficult for
Tribes to implement in a timely manner
and unnecessarily disruptive to Tribal
gaming operations. The purpose of the
Commission’s Standing Committee is to
conduct a continuing review of the
operation and effectiveness of the
existing MICS, in order to promptly
identify and develop needed revisions
of the MICS, on a manageable
incremental basis, as they become
necessary to revise and keep the MICS
practical and effective. By making more
manageable incremental changes to the
MICS on an ongoing basis, the
Commission hopes to be more prompt
in developing needed revisions, while,
at the same time, avoiding larger-scale
MICS revisions which take longer to
implement and can be unnecessarily
disruptive to Tribal gaming operations.
In accordance with this approach, the
Commission has developed the
following proposed MICS rule revisions,
with the assistance of its Standing MICS
Advisory Committee. In doing so, the
Commission is carrying out its statutory
mandate under the Indian Gaming
Regulatory Act, 25 U.S.C. 2706(b)(10), to
promulgate necessary and appropriate
regulations to implement the provisions
of the Act. In particular, the following
proposed MICS rule revisions are
intended to address Congress’ purpose
and concern stated in Section 2702(2) of
the Act, that the Act “provide a
statutory basis for the regulation of
gaming by an Indian tribe adequate to
shield it from organized crime and other
corrupting influences, to ensure the
Indian tribe is the primary beneficiary of
the gaming operation, and to ensure the
gaming is conducted fairly and honestly
by both the operator and the players.”

The Commission, with the
Committee’s assistance, identified three
specific objectives for the following
proposed MICS rule revisions: (1) To
ensure that the MICS are reasonably
comparable to the internal control
standards of established gaming
jurisdictions; (2) to ensure that the
interests of the Tribal stakeholders are
adequately safeguarded; and (3) to
ensure that the interests of the gaming
public are adequately protected.

The Advisory Committee initially met
on April 8, 2004, and then again on
October 21, 2004, to discuss the
revisions set forth in the following
proposed MICS rule revisions. The
input received from the Committee
Members has been invaluable to the
Commission in its development of the
following proposed MICS rule revisions.
In accordance with the Commission’s
established Government-to-Government
Tribal Consultation Policy, the
Commission provided a preliminary

working draft of all of the proposed
MICS rule revisions contained herein to
gaming Tribes on June 22, 2004, for a
thirty (30)-day informal review and
comment period, before formulation of
this proposed rule. In response to its
requests for comments, the Commission
received approximately fifty (50)
comments from Commission and Tribal
Advisory Committee members,
individual Tribes, and other interested
parties regarding the proposed
revisions. A summary of these
comments is presented below in the
discussion of each proposed revision to
which they relate.

General Comments to Proposed MICS
Revisions

For reasons stated above in this
preamble, the National Indian Gaming
Commission proposes to revise the
following specific sections of its MICS
rule, 25 CFR part 542. The following
discussion includes the Commission’s
responses to general comments
concerning the MICS and is followed by
a discussion regarding each of the
specifically proposed revisions, along
with previously submitted informal
comments to the proposed revisions and
the Commission’s responses to those
comments. As noted above, prior
commenters include Commission and
Tribal Advisory Committee members,
gaming Tribes, and others.

Comments Questioning NIGC Authority
To Promulgate MICS for Class Il
Gaming

Many of the previous informal
comments to the preliminary working
draft of the proposed MICS revisions
pertained to the Commission’s authority
to promulgate rules governing the
conduct of Class Ill gaming. Positions
were expressed asserting that Congress
intended the NIGC’s Class Il gaming
regulatory authority to be limited
exclusively to the approval of tribal
gaming ordinances and management
contracts. Similar comments were
received concerning the first proposed
MICS back in 1999. The Commission, at
that time, determined in its publication
of the original MICS in 1999 that it
possessed the statutory authority to
promulgate Class Il MICS. As stated in
the preamble to those MICS: “The
Commission believes that it does have
the authority to promulgate this final
rule. * * *[T]he Commission’s
promulgation of MICS is consistent with
its responsibilities as the Federal
regulator of Indian gaming.” 64 FR 509
(Jan. 5, 1999). The current Commission
reaffirms that determination. The Indian
Gaming Regulatory Act, which
established the regulatory structure for
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all classes of Indian gaming, expressly
provides that the Commission ““shall
promulgate such regulations as it deems
appropriate to implement the provisions
of (the Act)”. 25 U.S.C. 2707(b)(10).
Pursuant to this clearly stated statutory
duty and authority under the Act, the
Commission has determined that MICS
are necessary and appropriate to
implement and enforce the regulatory
provisions of the Act governing the
conduct of both Class Il and Class Il
gaming and accomplish the purposes of
the Act.

The Commission believes that the
importance of internal control systems
in the casino operating environment
cannot be overemphasized. While this is
true of any industry, it is particularly
true and relevant to the revenue
generation processes of a gaming
enterprise, which, because of the
physical and technical aspects of the
games and their operation and the
randomness of game outcomes, makes
exacting internal controls mandatory.
The internal control systems are the
primary management procedures used
to protect the operational integrity of
gambling games, account for and protect
gaming assets and revenues, and assure
the reliability of the financial statements
for Class Il and 11l gaming operations.
Consequently, internal control systems
are a vitally important part of properly
regulated gaming. Internal control
systems govern the gaming enterprise’s
governing board, management, and
other personnel who are responsible for
providing reasonable assurance
regarding the achievement of the
enterprise’s objectives, which typically
include operational integrity,
effectiveness and efficiency, reliable
financial statement reporting, and
compliance with applicable laws and
regulations.

The Commission believes that strict
regulations, such as the MICS, are not
only appropriate but necessary for it to
fulfill its responsibilities under the
IGRA to establish necessary baseline, or
minimum, Federal standards for all
Tribal gaming operations on Indian
lands. 25 U.S.C. 2702(3). Although the
Commission recognizes that many
Tribes had sophisticated internal
control standards in place prior to the
Commission’s original promulgation of
its MICS, the Commission also
continues to strongly believe that
promulgation and revision of these
standards is necessary and appropriate
to effectively implement the provisions
of the Indian Gaming Regulatory Act
and, therefore, within the Commission’s
clearly expressed statutory power and
duty under Section 2706(b)(10) of the
Act.

Comments Recommending Voluntary
Tribal Compliance With MICS

Comments were also received
suggesting that the NIGC should re-issue
the MICS as a bulletin or guideline for
Tribes to use voluntarily, at their
discretion, in developing and
implementing their own Tribal gaming
ordinances and internal control
standards.

The Commission disagrees. The MICS
are common in established gaming
jurisdictions and, to be effective in
establishing a minimum baseline for the
internal operating procedures of Tribal
gaming enterprises, the rule must be
concise, explicit, and uniform for all
Tribal gaming operations to which they
apply. Furthermore, to nurture and
promote public confidence in the
integrity and regulation of Indian
gaming and ensure its adequate
regulation to protect Tribal gaming
assets and the interests of Tribal
stakeholders and the public, the
Commission’s MICS regulations must be
reasonably uniform in their
implementation and application and
regularly monitored and enforced by
Tribal regulators and the NIGC to ensure
Tribal compliance.

Proposed New or Revised Definitions in
Section 542.2 of the MICS

The Commission proposes to add or
revise definitions of the following four
terms in section 542.2. A discussion of
each proposed new or revised definition
follows in alphabetical order. The text
of the proposed new or revised
definition is set forth following the
conclusion of this preamble in which of
all of the proposed revisions to the
Commission’s MICS rule, 25 CFR part
542, are discussed.

“Drop Period”

This is a new definition. Several
Tribal and Commission Committee
members recommended that a definition
of the term ““drop period” be added to
the current existing MICS definitions. In
conjunction with other proposed
revisions to the MICS which include
this term, the NIGC has determined that
to ensure that such revisions are clear
and unambiguous, insertion of the
definition of the term “‘drop period”
into the MICS Definitions section 542.2
is worthwhile. This definition was
included in the preliminary working
draft sent to Tribes for informal review
and comment prior to formulation of the
proposed new definition, and no
comments were received objecting to
the definition.

“*Gaming Machine”

The Commission proposes to revise
the existing MICS definition of this term
to more accurately define the scope of
the referenced term, as it is used in the
MICS. Commission and Committee
members recommended that the existing
definition for ““‘gaming machine” be
revised to cover central server based
linked gaming machines or player
stations that are being increasingly
utilized in Indian gaming. Comments
were subsequently received supporting
the proposed revision to the gaming
machine definition, which was set forth
in the preliminary working draft sent to
the Committee and Tribes prior to
formulation of the proposed revised
definition. Comments were also
received suggesting that the definition
should differentiate Class Il and Class Il
gaming machines. Comments were also
received suggesting that instead of
attempting to list all the various cash
equivalents a machine might accept, it
would be better simply to refer to the
items as cash, coin or cash equivalents.

The Commission disagrees with the
comment that the definition should
attempt to narrow or define the
applicability of the definition based on
game classification. The definition is
intended to be broadly applied to all
gaming machines that are not otherwise
separately defined in the MICS, such as
an electronic bingo machine.

The Commission agrees with the
suggestion that the term “‘cash
equivalents” should be used in the
definition. We believe the term is more
representative of the various items that
could be wagered, in addition to cash
and coin. The following proposed
revised definition of “‘gaming machine”
has been modified accordingly to reflect
this recommendation.

“Promotional Progressive Pots and/or
Pools”

The Commission proposes to revise
the existing MICS definition of this term
to more accurately define the
applicability of the referenced term.
Committee members recommended that
the definition of “promotional
progressive pots and/or pools’ be
revised to also apply to poker games.
The proposed revision was included in
the preliminary working draft sent to
the Committee and Tribes for informal
review and comment before the
following proposed revised definition
was formulated. Comments were
subsequently received supporting the
proposed revision since most
progressive promotional pots are
utilized in poker games. One commenter
contended that the proposed revision to
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the progressive promotional pots and/or
pools definition would create a conflict
with the definition of secondary
jackpots. The Commission will further
consider this comment and examine
how the two referenced terms are used
in the MICS. If necessary, we may
consider in the future whether there is
any contradiction between the two
terms that requires modification of the
definition of secondary jackpots.

“Series Number”

This is a new definition. The
referenced term is used in the current
MICS but is not defined. Since it has
been the frequent subject of inquiry
regarding its meaning, the NIGC has
determined that a definition of the term
is warranted. Comments to the
preliminary working draft were received
from Committee members and Tribes
uniformly supporting the addition of
this proposed new definition to section
542.2 of the MICS:

Proposed Correction of Referencing and
Citation Errors in Sections 542.7, 542.8,
542.12, and 542.13 of the MICS

The Commission identified and
proposes to correct several referencing
and citation errors in the current MICS.
The sections where corrective revisions
are proposed include the following:
88542.7(g)(1)(i), 542.8(h)(1)(i),
542.12(i)(4), 542.12(k)(1)(v),
542.12(k)(1)(ix), 542.12(k)(1)(xvii), and
542.13(1)(4).

Each of the referencing and citation
corrections proposed above was set
forth in the preliminary working draft
provided to the Committee and Tribes
for informal review and comment before
this proposed rule was formulated. No
comments were received objecting to
the proposed corrections.

Proposed Revisions to Section 542.13(h)
Standards for Evaluating Theoretical
and Actual Hold Percentages

It is common practice in the gaming
industry that gaming machine
manufacturers provide gaming operators
with a Pay Analysis Report (PAR) or
PAR sheet for each gaming machine that
they supply to the operator. The PAR
sheet provides information regarding
certain design specifications for the
gaming machine, including the
statistical theoretical percentage(s) that
the gaming machine is designed to win
or hold for the operator (house), based
on an adequate level of wagering
activity after payment of game winnings
to players. A theoretical hold worksheet
also accompanies the PAR sheet and
provides additional theoretical hold
information for the gaming machine,
frequently including probability

calculations of the machine’s theoretical
hold percentages for different specified
levels of coin-in wagering activity. The
converse to a gaming machine’s
theoretical hold percentage is its
theoretical payback percentage, which is
the percentage of total money wagered
that the machine is designed to pay back
to players as game winnings based on
adequate levels of wagering activity. A
gaming machine’s theoretical payback
percentage can be calculated by
deducting its specified theoretical hold
percentage(s) from one.

Periodic statistical tracking of actual
gaming machine performance, by
comparing each machine’s actual hold
and payback percentages in relation to
its theoretical hold and/or payback
percentages, has become a necessary
standard of management practice to
ensure the integrity of gaming machine
operations and safeguard related
machine revenues and assets. To
effectively monitor gaming machine
operations for performance
irregularities, whether due to machine
defect, malfunction, embezzlement,
cheating, or other improper tampering,
gaming operators are required to
periodically prepare a gaming machine
analysis report that compares each
machine’s actual hold percentages to its
specified theoretical hold percentage(s),
based on the levels of coin-in wagering
activity for each reporting period. Any
material deviations between the actual
and theoretical hold percentages must
be thoroughly investigated by gaming
machine department management and
other management personnel
independent of the gaming operation’s
gaming machine department. The
ultimate objective of the gaming
machine analysis report and
investigative process is to ensure that
any material uncharacteristic deviation
between actual and theoretical hold is
not due to machine defect, malfunction,
embezzlement, cheating, or other
improper tampering; but instead, a
reasonably expected mathematical
deviation based on the randomness of
the machine’s game outcome selection
mechanism and the number of game
plays and outcomes analyzed.

The standards set forth in section
542.13(h) of the MICS are intended to
provide a minimum benchmark for
effective use of gaming machine
performance analysis by Tribal gaming
enterprises to safeguard the integrity of
their gaming machine operations and
related Tribal gaming assets. In
establishing these standards, the
Commission strives to keep them as
practical and effective as possible for
the diverse nature and scale of the
Tribal gaming machine operations to

which they apply. For that reason, the
Commission proposes several revisions
to section 542.13(h).

Proposed Deletion of Subsection
542.13(h)(2)

The Commission’s proposed deletion
of subsection 542.13(h)(2) will eliminate
the current requirement that Tribal
operators utilize a weighted average
calculation to adjust and determine the
appropriate theoretical hold percentages
for periodic analysis of complex gaming
machines (excluding multi-game multi-
denominational gaming machines),
which have manufacturer’s PAR or
theoretical hold worksheets that specify
multiple theoretical hold or payback
percentages, with or without a spread of
more than 4% between their minimum
and maximum specified theoretical
hold/payback percentages.

Although the manufacturer’s PAR
sheets and theoretical hold worksheets
for most gaming machines specify a
single theoretical hold percentage,
which can be reliably used for analysis
of the machine’s actual performance,
there are other more complex gaming
machines (excluding multi-gaming and
multi-denominational gaming
machines) that have multiple specified
theoretical hold percentages. Identifying
the most reliable theoretical hold
percentage to use for analysis of the
performance of these more complex
gaming machines can be very difficult
and challenging, because the most
appropriate theoretical hold percentage
is so dependent upon the different
amounts of permitted coin-in betting
wagers (e.g. 1-coin, 2-coin, 3-coin, etc.)
that players may actually decide to
make during a given reporting period.
The weighted average calculation,
which is currently required by
subsection 542.13(h)(2), essentially
weighs the different permitted player
wagering decisions, by multiplying the
total amount wagered for each permitted
coin-in wager amount times the
specified theoretical hold percentage for
that wager. Then the sum of the
individual theoretical hold results for
each permitted coin-in wager amount is
divided by the total amount of coin-ins,
to give a weighted average theoretical
hold percentage for use in analyzing
that gaming machine’s overall
performance during the reporting
period.

Based on past MICS compliance
audits and consultation with other
gaming jurisdictions, the Commission
has determined that the currently
required weighted average calculation
does not necessarily produce the most
reliable adjusted theoretical hold
percentage for analyzing the
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performance of complex gaming
machines (other than multi-gaming and
multi-denominational gaming
machines) which have multiple
specified theoretical hold percentages.
Practical experience also demonstrates
that this is also true regardless of
whether the spread between the
minimum and maximum specified
theoretical hold percentages for such
complex gaming machines exceeds 4%.
Accordingly, the Commission proposes
to delete subsection 542.13(h)(2) in its
entirety.

In particular, the Commission has
determined that, excluding multi-game
and multi-denominational gaming
machines, complex gaming machines
with multiple specified theoretical hold
percentages possess certain
characteristics that generally result in
most bettors making the maximum
allowed coin-in wager. Typically, the
pay tables for such machines provide for
a disproportionately larger payout for
maximum coin-in wagers. This
naturally causes most players to bet the
maximum allowable number of coins-in.
Consequently, the weighted average
calculation generally produces an
adjusted theoretical hold percentage
that is not significantly different than
simply selecting the machine’s most
conservative or smallest specified
theoretical hold percentage. Therefore,
it is proposed that the required
weighted average calculations in
subsection 542.13(h)(2) for complex
gaming machines, other than multi-
game and multi-denomination gaming
machines, be deleted regardless of the
spread between the machines’ minimum
and maximum specified multiple
theoretical hold percentages. Although
no longer required, circumstances may
still dictate use of the weighted average
calculation for such gaming machines,
instead of simply selecting the most
conservative or smallest specified
theoretical hold percentage for the
machine. In those circumstances, it will
remain the responsibility of Tribal
gaming management, subject to Tribal
Gaming Regulatory Authority (TGRA)
oversight, to utilize appropriate
weighted average calculations to
determine the proper adjusted
theoretical hold percentages for accurate
and reliable analysis of gaming machine
performance.

Proposed Revisions Renumbering
Subsection 542.13(h)(4) as New
Subsection 542.13(h)(2); Extending the
Weighted Average Calculation
Requirement to Both Multi-Game and
Multi-Denomination Gaming Machines;
and Deleting the 4% Theoretical
Payback Spread Standard

The Commission also proposes to
revise subsection 542.13(h)(4) by
renumbering it as the new subsection
542.13(h)(2); extending the required use
of weighted average calculations to
determine the adjusted theoretical hold
percentage for both multi-game and
multi-denominational gaming machines;
and deleting the 4% or greater spread
criteria regarding the minimum and
maximum specified theoretical payback
percentage for such machines. While
concluding that weighted average
calculations need not be required for
determining the most appropriate
adjusted theoretical hold percentage for
other complex gaming machines with
multiple specified theoretical hold
percentages, the Commission has
determined that such calculations are
essential for reliable analysis of the
performance of multi-game and multi-
denominational gaming machines,
regardless of whether the spread
between their minimum and maximum
specified theoretical hold percentages is
more or less than 4%. Therefore, the
Commission proposes to add multi-
denominational gaming machines to the
weighted average calculation
requirement in current subsection
542.13(h)(4), and also to delete the
current requirement that the spread
between the minimum and maximum
specified multiple theoretical hold
percentages must exceed 4% before any
weighted average calculations are
required to determine the appropriate
adjusted theoretical hold percentage for
either multi-game or multi-
denominational gaming machines. In
contrast to other complex gaming
machines with multiple specified
theoretical hold percentages, multi-
game and multi-denominational gaming
machines do not possess common
characteristics that result in reasonably
predictable player decisions regarding
the individual programmed games of the
multi-game gaming machine they elect
to play or the amount or denomination
of their wager. Instead player wagering
decisions can vary widely and player
game/denomination selections are also
highly unpredictable and often subject
to the effects of intervening management
decisions, such as the activation/
cancellation of game options, device
location, gaming floor mix, and paytable
alternatives. Thus, to effectively identify

a reliable adjusted theoretical hold
percentage for analysis of multi-game
and multi-denominational gaming
machine performance requires a
weighted average calculation of player
coins-in-wagering for each wager/game/
denomination paytable player option.
Furthermore, it is the Commission’s
considered judgment that such
calculations are required and necessary
regardless of whether the spread
between the minimum and maximum
specified multiple theoretical hold
percentage for the multi-game and/or
multi-denominational gaming machine
exceeds 4%.

Proposed Revisions Renumbering
Subsection 542.13(h)(19) as New
Subsection 542.13(h)(18) and Replacing
the Six Month Play Threshold With a
Threshold of at Least 100,000 Wagering
Transactions for Required Investigation
of Large Variances Between Actual and
Theoretical Hold

Based on past experience and
interaction with Tribal gaming
regulatory authorities, the Commission
has determined that the current six (6)
months play threshold in subsection
542.13(h)(19) for determining when a
gaming machine is required to be
included in the gaming machine
analysis report is not practical or
appropriate. Consequently, to more
accurately define when the comparison
and investigation of large variances
between actual and theoretical hold is
required, the Commission proposes to
revise subsection 542.13(h)(19) by
renumbering it as subsection
542.13(h)(18) and replacing the six (6)
months play threshold with a play
threshold of at least 100,000 wagering
transactions.

Proposed Revisions to Subsection
542.13(m)(6) and (7) Accounting/Audit
Standards for Gaming Machines

In recognition of the varying
processes that exist in the gaming
industry relative to the time period
between currency drops for gaming
machines, the Commission has
determined that the current standard in
subsection 542.13(m)(6) requiring
weekly comparison of the bill-in meter
readings to the total bill acceptor drop
is impractical and too inflexible.
Accordingly, the Commission proposes
to delete the currently required weekly
comparison and replace it within an
every ‘“‘drop period” requirement. The
term “drop period” is proposed to be
defined in section 542.2 as the period of
time between sequential drops.

Furthermore, in consideration of the
above proposed revision, the
Commission also proposes to revise
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subsection 542.13(m)(7) by deleting the
current $200.00 threshold for required
follow-up investigation of an unresolved
variance between actual currency drop
and bill-in meter reading and replacing
it with a threshold amount that is *““both
more than $25.00 and at least 3 percent
(3%) of the actual currency drop.”

Comments Regarding Proposed Deletion
of 4% Theoretical Payback Spread
Standard and Elimination of the
Weighted Average Calculation
Requirements for Complex Gaming
Machines, (Excluding Multi-Game or
Multi-Denominational Gaming
Machines), With Multiple Theoretical
Hold Percentages

Comments were received supporting
the deletion of both standards,
indicating that the process will
potentially become simpler. Comment
was received supporting the deletion of
the standards and the willingness of the
Commission to accept alternative
methods of identifying the appropriate
theoretical payback/hold percentage for
the machines in question, which will
often involve simply selecting the most
conservative theoretical hold percentage
within the range of acceptable
parameters established by the game
manufacturer. Such a procedure is
founded upon the premise that patrons
will generally opt for max coin bet.
Comment was received objecting to the
proposed striking of the weighted
average calculation for complex gaming
machines with a spread between
theoretical payback percentages greater
than 4%. It was noted that on-line
computerized accounting systems for
gaming machines capture the required
data and facilitate the identification of
an optimal theoretical payback/hold
percentage for game analysis.
Consequently, the commenter
contended there is no compelling need
to strike the standard. Comment was
received questioning whether the
standard requires the data to be
collected by hard meter or whether soft
meters are acceptable.

The Commission concurs with the
commenter that the selection of the
most conservative hold percentage will
generally produce a benchmark for
analysis of complex gaming machines,
other than multi-game and multi-
denominational machines, that will
enable the gaming machine analysis
report to be accurate and effective.
However, should such a procedure not
be reflective of the method of play of the
gaming operation’s patrons, the
weighted average calculation would
become the desired alternative. By
striking the standard, the Commission is
deferring to the Tribal Gaming

Regulatory Authority (TGRA) to ensure
Tribal gaming management employs
procedures appropriate to identify
reliable theoretical payback/hold
percentages for analyzing the
performance of their complex gaming
devices with multiple specified
theoretical hold percentages (excluding
multi-gaming and multi-denominational
gaming machines). The Commission
acknowledges that industry standard
gaming machines and current
technology on-line accounting systems
greatly aid the process of collecting
data. However, such on-line systems are
not at this time required by the MICS for
all gaming machines. Therefore, we do
not agree that the striking of the
standard lacks compelling justification.

The Commission refers the
commenter to the MICS definitions
regarding the question of whether hard
or soft meters may be used to collect
necessary game data and determine
reliable theoretical payback/hold
percentages for game performance
analysis. In accordance with section
542.2, the term “meter” is defined as
either hard or soft. Consequently, to
satisfy the standard, either method of
collection is permissible.

Comments Regarding Proposed
Extension of Weighted Average
Theoretical Hold Calculation and Other
Multi-Game Gaming Machine Analysis
Requirements to Multi-Denominational
Machines

Comments were received
acknowledging the need to extend the
scope of the standard to include multi-
denominational machines in addition to
multi-game devices. Comment was
received supporting the striking of the
4% theoretical payback percentage
spread criteria with regards to multi-
game and multi-denomination
machines. The devices in question
generally represent only a small portion
of the typical gaming floor. Comment
was received suggesting that, instead of
quarterly meter reads, the meters could
be read annually. Comment was also
received questioning the need to make
annual adjustments to the theoretical
hold percentage for multi-game and
multi-denomination devices, since the
recalculation of the theoretical hold
percentage results in only a nominal
change. In addition, comment was also
received regarding the task of
calculating theoretical payback and hold
percentages for multi-game machines
that are also multi-denomination. The
commenter questioned whether the
necessary data could be extracted from
such devices and, even if it could be
obtained, the multi-tiered calculations
would be exceedingly cumbersome.

Finally, comment was received
questioning whether the potential
annual adjustment to theoretical hold
required the gaming machine to be
considered a new device for purposes of
the gaming machine analysis report.
The Commission does not concur
with the commenter recommendation
that collecting the meter data on an
annual basis is acceptable. With regards
to the collection of wagering data from
multi-game and multi-denominational
gaming machines, the more data
collected the greater the confidence in
the analysis of patron betting habits and,
consequently, the more reliable the
identification of a reliable theoretical
hold percentage. Due to the changes in
machine mix and location that
frequently occur on the gaming floor,
the Commission believes the subject
data should be collected on a quarterly
basis. The Commission does not agree
with the comment that the annual
review and adjustment of the previously
determined theoretical hold percentage
is of no value. We agree with the
premise that, if the gaming floor
remained unaltered from one year to the
next, the betting habits of the patrons
are likely to remain constant. However,
changes to the gaming floor are typically
frequent, as management attempts to
generate the greatest return on the
square footage allocated to the gaming
machine department. Such
modifications may involve additions
and removals of devices, movement of
machines on the gaming floor,
activation/deactivation of various game
options (such as bonusing), changing
the mix of games offered or increasing
or restricting the different
denominations accepted. Each of these
management decisions can impact the
theoretical hold of the multi-game and
multi-denominational gaming machines
in question. We can certainly
understand management electing not to
make an adjustment to the theoretical
hold when the amount of the
adjustment will have no significant
impact on the reliability of the gaming
machine analysis reports. However, due
to the volatility of the gaming floor and
the potential effect such volatility can
have on patron betting habits, we
believe the annual testing of previously
determined theoretical hold percentages
to be a necessary management practice.
The Commission appreciates the
concern raised by a commenter
regarding the process of determining a
reliable theoretical hold percentage for
multi-game devices that also accept
multi-denomination wagers. The
Commission acknowledges that the
standard is intended to address either
multi-game or multi-denomination but



Federal Register/Vol. 69, No. 230/Wednesday, December 1, 2004 /Proposed Rules

69853

is awkward in its application with
regards to devices that possess both
characteristics. The standard would
imply that a multi-tiered level of
weighted average calculations would be
required. That, for each denomination
within each game, the corresponding
theoretical hold would be weighted by
patron selection and then the resulting
game weighted average theoretical hold
would be weighted by patron game
selection. Although the exercise would
certainly produce a theoretical hold
percentage for use in the game analysis
report possessing a high level of
confidence, we question whether such
an in depth examination of the various
theoretical percentages, weighted by
patron selection, is necessary to identify
a reasonable benchmark to measure
actual game performance. Generally
speaking, we believe it would be
acceptable to calculate a simple
weighted average of the various
denominational theoretical hold
percentages contained within each
game, and then use that average
theoretical hold percentage in the
weighted average calculation based on
patron game selection. Furthermore, to
make additional reductions in the
number of calculations, management
might consider grouping games with
similar theoretical hold percentages, i.e.
those with a difference of less than 0.5
percentage points. In summation, it is
important not to lose sight of the
ultimate objective of the standards
relevant to the statistical tracking of
gaming performance, which is to
employ a process that is effective in
identifying deviations of actual
performance from the manufacturer’s
specifications that warrant
investigation. Such deviations may
simply result from normal play, or be
caused by gaming machine defect,
malfunction, cheating, embezzlement,
or other improper tampering. Relevant
to this overall process is the fact that
many frauds have occurred in Tribal
gaming over the past few years
involving false or fraudulent gaming
machine payouts that could have been
detected sooner, if the gaming operation
had had an effective process for
measuring the appropriateness of actual
gaming machine performance.

In response to the question raised by
a commenter whether the annual
adjustment to theoretical hold
percentage requires a gaming machine
to be given a new machine (asset)
number for purposes of the gaming
machine analysis report, the
Commission refers the commenter to
section 542.13(h)(16). That section
explicitly exempts annual theoretical

hold adjustments made in accordance
with section 542.13(h)(2) from the
general requirement that the adjusted
machine be treated as a new machine.
Consequently, creation of a new
machine number is not required when
such adjustments occur.

Comments Regarding Proposed Deletion
of ““Six Month” Play Threshold and
Addition of a ““100,000 Wagering
Transactions” Threshold for Required
Analysis of Large Gaming Machine
Variances Between Theoretical and
Actual Hold

Comment was received
recommending that, instead of the
Commission just striking the six (6)
month play threshold from section
542.13(h)(18), consideration should be
given to replacing it with a threshold of
100,000 wagering transactions, which
should be sufficient to trigger a gaming
machine’s required inclusion in the
gaming machine analysis report.
Comments were received strongly
supporting the change from a specified
time period to a fixed number of
wagering transactions, to determine
when a gaming machine should be
included in the analysis of actual hold
performance to theoretical hold.
Comment was also received suggesting
that the PAR sheets provide information
more relevant to when a particular
device has experienced sufficient play
to be included in the gaming machine
analysis process. Comment was also
received suggesting that the
recommended range of acceptable
deviations from theoretical of +/—3
percentage points should be struck from
the MICS. The commenter noted that it
should be left up to the discretion of the
TGRA as the primary gaming regulator
to make the determination. Additional
comment was also received
recommending that it should also be left
to the TGRA to determine when
sufficient play exists to require the
machine to be included in the gaming
analysis report, since the performance of
some devices should be examined prior
to 100,000 wagering transactions, while
others may require more play before any
investigation of deviations between
actual and theoretical performance is
worthwhile. Finally, comment was
received suggesting that a computerized
application utilizing a volatility
indexing mathematical program should
be an acceptable alternative to the
process required by the MICS. Such
programs employ a mathematical
formula that estimates the minimum
and maximum ranges of acceptable
theoretical payback/hold percentages for
a given machine based on the following:
(1) The theoretical payback/hold over

the expected life of the machine; (2) the
number of winning combinations; (3)
the payback/hold for the winning
combinations; and (4) the number of
games played. In essence, the program
considers the game characteristics and
determines a tolerable range of accepted
performance, which narrows as
performance predictability increases.
Typically predictability increases
commensurate with increasing levels of
wagering activity.

The Commission concurs with the
commenter’s recommendation that the
standard would be better served by
replacing the specified time period with
a minimum number of wagering
transactions. The proposed revision to
section 542.13(h)(18) has, accordingly,
been modified to reflect that
recommendation. The Commission also
appreciates the suggestion made by the
commenter that determining when
sufficient data exists to perform the
analysis of actual game performance
should include consideration of the data
contained within the PAR sheet. It is
important to recognize that the 100,000
wagering transaction standard
establishes a minimum threshold for
devices to be included in the required
gaming machine analysis report;
however, it is also well understood that
the investigation of unacceptable
deviations between actual and
theoretical game performance is a
complex process. To comment on how
the Commission determined the
proposed 100,000 wager transaction
threshold, a random number generator
(RNG) with a ten (10) million cycle will
produce a range between minimum and
maximum confidence factors of
approximately three (3) percentage
points, which we believe justifies an
investigation of an unacceptable
deviation, which industry practice
would identify to be +/— 3 percentage
points between actual hold and
theoretical hold. However, the analyst
should also consider the relevant PAR
sheet in determining the extent to which
follow-up analysis and investigation is
warranted. For example, a multi-game
device, particularly if it also accepts
multi-denomination, may in fact need
more than 100,000 wagering
transactions before it is worthwhile to
review past performance, i.e. look for an
abnormally large payout within the
audit period. With such a device, the
analyst may determine that insufficient
play has occurred to perform an in
depth review of past performance and
would merely document his/her
determination. Within reason, we would
not consider such a determination to be
noncompliant with the standard.
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The Commission does not agree with
the commenter’s suggestion that the
recommended acceptable deviation
range of +/— 3 percentage points be
struck from the MICS. We believe the
recommended range represents industry
practice and is a reasonable threshold to
ensure that the gaming machine analysis
process will be effective. The
Commission also disagrees with the
commenter’s recommendation that it
should be left to the discretion of the
TGRA to decide when a device must be
included in the gaming machine
analysis report. For the regulations
governing the statistical tracking of
gaming performance and the
comparison of actual performance to the
manufacturer’s theoretical performance
specifications to be effective, the
regulation must be precise and
reasonably uniform in defining its
applicability. However, we do
acknowledge that the analysis of the
data possesses an element of
subjectivity, which in turn necessitates
that the analyst have a professional level
of expertise. Inclusion of a gaming
machine in the required gaming analysis
report does not necessarily dictate that
an in depth investigation of all
variances is warranted, but does require
that the gaming performance analyst/
reviewer document the results of their
determination.

Finally, the Commission appreciates
the suggestion by a commenter that a
volatility indexing mathematical
program may produce results as reliable
as, or even more reliable, than the
weighted average calculation required
for multi-game and multi-
denominational gaming machines in the
MICS. In response, it is noteworthy that
at section 542.3(c), the TGRA is required
to adopt regulations that provide a level
of control that equals or exceeds the
MICS. Although the rule does not
condone the TGRA accepting
management procedures that are in
conflict with the MICS, it does not
preclude acceptance of procedures or
controls that are different and at least as
stringent as those contained within the
MICS. Furthermore, at section 542.13(b),
computerized applications that provide
at least the same level of control as the
MICS are deemed to be acceptable
under the current MICS. Based on the
data provided by the commenter, it is
the belief of the Commission that the
noted mathematical formula would be
an acceptable alternative procedure.
However, it is incumbent upon
management to adequately document
the process and its effectiveness in
providing the required level of control

and reliability in analyzing game
performance.

Comments Regarding the Proposed
Revision of Section 542.13(m)(6) To
Require Comparison of Bill-In Meter
Readings With Total Bill Acceptor Drop
Amounts for Each Drop Period Instead
of Weekly

Comments were received concurring
with the proposed revision. Comment
was also received noting that the
proposed standard is stricter, but also
acknowledging that the impact on
management’s gaming machine
accounting/audit function should be
nominal. Finally, comment was
received supporting the proposed
revision and noting that it should make
the follow-up process less cumbersome.

Comments Regarding the Proposed
Revision of Section 542.13(m)(7)
Requiring Follow-Up of Unresolved
Variances Between the Currency Drop
and Bill-In Meter Readings to Amounts
Greater Than $25 and 3% Instead of
$200.00

Comment was received suggesting
language in the initially proposed
revision to clarify the applicability of
$25 or 3%. Comment was received
objecting to the revision because it
would allow variances to go
uninvestigated that should be subjected
to review. Basically, the commenter
contends that the rule is too liberal and
results in the control being ineffective.
Comment was received recommending
the threshold be 5% and $25.

The Commission accepts the
commenter recommendation regarding
more explicit language and has
modified the proposed revision
accordingly. The Commission
understands the commenter concern for
the rule becoming less stringent and
possibly ineffective. However, the
existing rule requires that a variance of
$200 per machine per week must be
investigated. Assuming the Tribal
gaming operation performs a daily drop,
the average variance threshold per day
would be $28.57. Because the drop must
exceed $833.33 before the 3% criteria
becomes effective, for all practical
purposes, the vast majority of variances
will be subject to the $25 threshold.
Consequently, we do not believe the
revision will have a material impact on
the effectiveness of the control.
However, by changing the time frame
from a week to a drop period, we
believe the standard becomes more
consistent with the workflows of the
revenue audit process. The Commission
does not concur with the
recommendation that the threshold be
increased to 5% or $25. With regards to

drop amounts, the proposed rule results
in the $25 threshold being applicable to
drops of $25 to $833.33. The commenter
recommendation would cause the $25
threshold to be applicable to drops of
$25 to $500, which would, in effect,
result in a lessening of the control. We
do not believe there is a compelling
basis for making the recommended
change.

Proposed Revisions to Subsection
542.16(a)(1) General Controls for
Gaming Hardware and Software

Deletion of Requirement in Vendor
Software/Hardware Agreements That
Vendors Agree To Adhere to Related
Tribal Internal Controls

Since initial adoption, this standard
has often been a troublesome
requirement for management and Tribal
gaming regulatory authorities to
implement and enforce. The NIGC is not
unsympathetic to the challenges created
by the regulation when a vendor is
uncooperative. Although not wishing to
discourage Tribal regulators or gaming
operators from striving to ensure that
vendor products are compliant with all
applicable Tribal laws and regulations,
the NIGC does not believe such a
control contained within the part 542 is
appropriate as a minimum standard and
proposes to delete and revise the
Information Technology Section
accordingly.

Comment was received supporting
deletion of the standard, but noting that
management should continue to be held
accountable by the TGRA to ensure that
agreements/contracts are not entered
into that would cause the gaming
operation to be noncompliant with any
Tribal, State or Federal laws or
regulations. Furthermore, the TGRA
should not hesitate to enact and enforce
such regulations of their own specific to
vendor contract requirements. Comment
was also received supporting deletion of
the standard because it creates an undue
hardship on management in the
negotiation of vendor agreements.
Additional comment was received
supporting the deletion of the standard
because violations by vendors are often
difficult and troublesome to enforce,
which causes the regulation to be fairly
meaningless. Other comment was
received objecting to deletion of the
standard because it provides an added
level of protection for Tribes from
unscrupulous vendors in their gaming
enterprises. Additional comment was
received from a TGRA noting that,
notwithstanding deletion of the
standard from the MICS, the Tribe
intends to keep the control in their
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regulations, which is a Tribe’s right as
primary regulator under IGRA.

The Commission does not concur
with the comments objecting to deletion
of the standard. Although it could be
argued that the Commission should
exercise greater regulatory authority
over gaming vendors to protect the
integrity of Tribal gaming, we do not
believe the standard in question
represents an appropriate and effective
vehicle for accomplishing that objective.

Proposed Revisions to Section 542.18
Regarding the Process for Commission
Review and Determination of Tribal
Requests for a Variance From the MICS
in Their Tribal Internal Control
Standards

To more clearly describe the current
variance process, the NIGC proposes to
revise section 542.18 of the MICS.
Specifically, the revisions are intended
to more clearly describe the authority
and duties of the Chairman, his/her
designee, and the full Commission, and
the appeal rights of the Tribal petitioner.
The proposed revisions are also
proposed to ensure that an adequate
factual investigation and record is
developed for administrative and
judicial review of the merits of the
Chairman’s decision on each variance
request.

Comment was received supporting the
proposed revisions. Comment was also
received supporting the revisions,
except for that part that prohibits the
implementation of a TGRA approved
variance until after concurrence has
been received from the Commission.
Comment was received questioning
whether the petitioner Tribe has the
authority to extend stipulated time
frames in the variance process.
Additional comment was received
questioning whether the thirty (30) day
period associated with a review by
NIGC staff of a resubmission was
sufficient. Further comment was
received questioning the potential result
of a petitioner objecting to an extension
of a stipulated time period requested by
NIGC staff. Specifically, the concern is
that refusal of such a request might
result in summary denial of the variance
request. Comment was also received
guestioning the need for extensions of
the time frames provided. A commenter
represented that the stipulated time
periods should be sufficient. Finally,
comment was received suggesting that
the Commission should consider
variance requests only after they have
been approved by the TGRA.

The Commission understands the
commenter’s objection to deferring
implementation of a TGRA approved
variance until receipt of Commission

concurrence; however, to preserve the
integrity of the MICS, the regulatory
body responsible for its enactment must
have the latitude to prohibit the
implementation of procedures deemed
to be unacceptable and contrary to the
NIGC’s MICS regulations. The
Commission also recognizes that the
variance concurrence process is one
initiated by the petitioner. Therefore,
the Commission would not be
unreasonable in considering requests for
additional time from the petitioner. It is
noteworthy to such a position that the
implementation of the proposed
alternative procedure is precluded until
after the Commission has concurred.
The Commission acknowledges the
concern expressed by a commenter
regarding the time afforded NIGC staff to
review a resubmission. Therefore,
language has been added to enable staff
to extend the period, subject to
concurrence by the petitioner. The
Commission understands the concern
expressed by a commenter regarding a
possible decision not to concur, if
acceptance of an extension to a
stipulated time period was not agreed.
Certainly, the petitioner should be well
aware that the investigation of pertinent
facts and data associated with a variance
request may take hours or many months,
depending upon its complexity.
Although requests for additional time
should be reasonable and based on
cause, the petitioner should also be well
aware that the undue refusal to grant
additional time may resultin a
determination different than that which
would have otherwise been rendered, if
the petitioners had agreed to the
Chairman’s request for more adequate
time to investigate and decide their
variance request. Notwithstanding the
question pertaining to extension of time
frames, the petitioner’s right to appeal
would continue to exist.

The Commission disagrees with the
commenter’s contention that time
period extensions are not warranted.
Although some variance requests can be
readily addressed, particularly if the
staff charged with performing the
research has past experience with
similar requests, most will involve
extensive analysis. Seldom is a petition
simply responded to. Instead, a filing
will generally initiate a back and forth
exchange with the petitioner as staff
seeks additional information or
clarifications regarding the requested
variance. Alternative procedures
involving new technology often involve
travel by staff to consult with
manufactures and other regulators or
operators. Inherent to the analysis of a
variance request is the identification of

risk and evaluation of compensating
controls. The time periods contained
within the regulation will generally be
appropriate for the more simple
concurrence requests; however,
complex requests will typically require
one or more extensions of the allotted
time frame. The Commission concurs
with the commenter’s suggestion
regarding consideration of variance
requests only after they have been
approved by the TGRA. In accordance
with the proposed rule, a variance
request received by the Commission
lacking evidence of the TGRA approval
would not be considered. Since such a
submission would lack authority.

Proposed Revisions To Add the
Following New Sections to the MICS
Establishing Minimum Standards for
Computerized Key Security Systems

Section 542.21(t)-(w) What are the
minimum internal controls for drop and
count for Tier A gaming operations?

Section 542.31(t)-(w) What are the
minimum internal controls for drop and
count for Tier B gaming operations?

Section 542.41(t)-(w) What are the
minimum internal controls for drop and
count for Tier C gaming operations?

These are proposed new MICS
sections. In recognition of an increasing
number of gaming operations utilizing
or considering the utilization of
computerized key control systems, the
NIGC has determined that regulations
addressing such systems are warranted
for Tier A, B, and C Tribal gaming
operations.

Comment was received supporting the
proposed revisions noting that
electronic key control systems are
becoming more prevalent. Comment
was also received supporting the
determination by the Commission to
adopt standards specifically covering
the use of computerized key control
systems in Tier A, B, and C gaming
operations and not rely solely on the
general MICS regulation covering
computerized applications. Comment
was also received supporting the new
regulation and noting that the controls
also provide for an audit function.
Comment was received supporting the
new regulation, but noting that the
TGRA should also consider more
stringent standards. Comment was
received recommending that the
auditing procedures, particularly the
quarterly inventory of keys, be
performed by accounting/auditing
personnel independent of the key
control process. Additional comment
was received questioning the need for
the regulations since most of the
controls are already in the MICS.
Comment was received recommending
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that the regulation more clearly
differentiate the function of key
custodian from system administrator.
Comment was also received questioning
the need for three persons to be
involved in accessing the manual
override key to open the box to perform
repairs. It was noted that the persons
accessing the box would not have access
to the slot drop and count keys. For the
purpose of making repairs, only two
persons should be required to gain
access to the manual override key.

The Commission disagrees with the
commenter questioning the need for the
new regulations. Computerized key
control systems have been the subject of
several Tribal variance requests over the
past few years. Therefore, the
Commission believes it appropriate to
establish minimum standards specific to
such systems. The Commission concurs
with the commenter recommendation
that the auditing procedures be
performed by accounting/auditing
personnel independent of the key
control process. The proposed
regulation for all three tiers has been
changed accordingly. The Commission
also concurs with the commenter’s
recommendation that the key custodian
functions be more clearly defined and
noted as being separate from those of
the system administrator. Accordingly,
the proposed revisions been modified in
all three new sections to more clearly
define separation of the two functions.
The Commission also concurs with the
commenter’s suggestion that only two
people be required to access the manual
override key to make repairs to the key
control box. Such access would not
include access to the coin drop and
count keys. The proposed revisions
have been modified to reflect the
suggestion of the commenter in all three
proposed new MICS sections.

Regulatory Matters

Regulatory Flexibility Act

The Commission certifies that the
proposed revisions to the Minimum
Internal Control Standards contained
within this regulation will not have a
significant economic impact on small
entities, 5 U.S.C. 605(b). The factual
basis for this certification is as follows:

Of the 330 Indian gaming operations
across the country, approximately 93 of
the operations have gross revenues of
less than $5 million. Of these,
approximately 39 operations have gross
revenues of under $1 million. Since the
proposed revisions will not apply to
gaming operations with gross revenues
under $1 million, only 39 small
operations may be affected. While this
is a substantial number, the Commission

believes that the proposed revisions will
not have a significant economic impact
on these operations for several reasons.
Even before implementation of the
original MICS, Tribes had internal
controls because they are essential to
gaming operations in order to protect
assets. The costs involved in
implementing these controls are part of
the regular business costs incurred by
such an operation. The Commission
believes that many Indian gaming
operation internal control standards that
are more stringent than those contained
in these regulations. Further, these
proposed rule revisions are technical
and minor in nature.

Under the proposed revisions, small
gaming operations grossing under $1
million are exempted from MICS
compliance. Tier A facilities (those with
gross revenues between $1 and $5
million) are subject to the yearly
requirement that independent certified
public accountant testing occur. The
purpose of this testing is to measure the
gaming operation’s compliance with the
tribe’s internal control standards. The
cost of compliance with this
requirement for small gaming operation
is estimated at between $3,000 and
$5,000. The cost of this report is
minimal and does not create a
significant economic effect on gaming
operations. What little impact exists is
further offset because other regulations
require yearly independent financial
audits that can be conducted at the same
time. For these reasons, the Commission
has concluded that the proposed rule
revisions will not have a significant
economic impact on those small entities
subject to the rule.

Small Business Regulatory Enforcement
Fairness Act

These following proposed revisions
do not constitute a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
The revisions will not have an annual
effect on the economy of $100 million
or more. The revisions also will not
cause a major increase in costs or prices
for consumers, individual industries,
federal, state or local government
agencies or geographic regions and does
not have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or the ability
of U.S. based enterprises to compete
with foreign-based enterprises.

Unfunded Mandates Reform Act

The Commission is an independent
regulatory agency and, as such, is not
subject to the Unfunded Mandates
Reform Act. Even so, the Commission
has determined that the proposed rule

revisions do not impose an unfunded
mandate on State, local, or Tribal
governments, or on the private sector, of
more than $100 million per year. Thus,
this is not a “‘significant regulatory
action” under the Unfunded Mandates
Reform Act, 2 U.S.C. 1501 et seq.

The Commission has, however,
determined that the proposed rule
revisions may have a unique effect on
Tribal governments, as they apply
exclusively to Tribal governments,
whenever they undertake the
ownership, operation, regulation, or
licensing of gaming facilities on Indian
lands, as defined by the Indian Gaming
Regulatory Act. Thus, in accordance
with Section 203 of the Unfunded
Mandates Reform Act, the Commission
undertook several actions to provide
Tribal governments with adequate
notice, opportunity for **meaningful”
consultation, input, and shared
information, advice, and education
regarding compliance.

These actions included the formation
of a Tribal Advisory Committee and the
request for input from Tribal leaders.
Section 204(b) of the Unfunded
Mandates Reform Act exempts from the
Federal Advisory Committee Act (5
U.S.C. App.) meetings with Tribal
elected officials (or their designees) for
the purpose of exchanging views,
information, and advice concerning the
implementation of intergovernmental
responsibilities or administration. In
selecting Committee members,
consideration was placed on the
applicant’s experience in this area, as
well as the size of the Tribe the nominee
represented, geographic location of the
gaming operation, and the size and type
of gaming conducted. The Commission
attempted to assemble a Committee that
incorporates diversity and is
representative of Tribal gaming
interests. The Commission will meet
with the Advisory Committee to discuss
the public comments that are received
as a result of the publication of the
following proposed MICS rule revisions,
and will consider all Tribal and public
comments and Committee
recommendations before formulating
the final rule revisions. The
Commission also plans to continue its
policy of providing necessary technical
assistance, information, and support to
enable Tribes to implement and comply
with the MICS as revised.

The Commission also provided the
proposed revisions to Tribal leaders for
comment prior to publication of this
proposed rule and considered these
comments in formulating the proposed
rule.
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Takings

In accordance with Executive Order
12630, the Commission has determined
that the following proposed MICS rule
revisions do not have significant takings
implications. A takings implication
assessment is not required.

Civil Justice Reform

In accordance with Executive Order
12988, the Office of General Counsel has
determined that the following proposed
MICS rule revisions do not unduly
burden the judicial system and meet the
requirements of sections 3(a) and 3(b)(2)
of the Order.

Paperwork Reduction Act

The following proposed MICS rule
revisions require information collection
under the Paperwork Reduction Act 44
U.S.C. 3501 et seq., as did the rule it
revises. There is no change to the
paperwork requirements created by
these proposed revisions. The
Commission’s OMB Control Number for
this regulation is 3141-0009.

National Environmental Policy Act

The Commission has determined that
the following proposed MICS rule
revisions do not constitute a major
Federal action significantly affecting the
quality of the human environment and
that no detailed statement is required
pursuant to the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq).

List of Subjects in 25 CFR Part 542

Accounting, Auditing, Gambling,
Indian-lands, Indian-tribal government,
Reporting and recordkeeping
requirements.

Accordingly, for all of the reasons set
forth in the foregoing preamble, the
National Indian Gaming Commission
proposes to amend 25 CFR part 542 as
follows:

PART 542—MINIMUM INTERNAL
CONTROL STANDARDS

1. The authority citation for part 542
continues to read as follows:

Authority: 25 U.S.C. 2701 et seq.

2. Section 542.2 is amended by
adding in alphabetical order the
definitions for “Drop Period’ and
“Series number”’, and by revising the
definitions for ““Gaming Machine” and
“Promotional progressive pots and/or
pools” to read as follows:

§542.2 What are the definitions for this
part?
* * * * *

Drop period means the period of time

that occurs between sequential drops.
* * * * *

Gaming machine means an electronic
or electromechanical machine that
allows a player to play games of chance,
some of which may be affected by skill,
which contains a microprocessor with
random number generator capability for
outcome selection or computer terminal
that accesses an outcome that is
subsequently and randomly selected in
drawings that are electronically
conducted by central computer or other
such methods of chance selection,
whether mechanical or electronic. The
machine is activated by the insertion of
cash or cash equivalents and which
awards cash, cash equivalents,
merchandise, or a written statement of
the player’s accumulated credits, which
written statements may be redeemable
for cash.

* * * * *

Promotional progressive pots and/or
pools means funds contributed to a table
game or card game by and for the benefit
of players. Funds are distributed to
players based on a predetermined event.

* * * * *

Series number means the unique
identifying number printed on each
sheet of bingo paper that identifies the
bingo paper as a series or packet. The
series number is not the free space or
center space number located on the
bingo paper.

* * * * *

3. Amend §542.7 by revising

paragraph (g)(1)(i) to read as follows:

§542.7 What are the minimum internal
control standards for bingo?
* * * * *

(g) * X *

(1) * * x

(i) If the electronic equipment
contains a bill acceptor, then §542.21(e)
and (f), §542.31(e) and (f), or §542.41(e)
and (f) (as applicable) shall apply.

4. Revise §542.8 by revising
paragraph (h)(1)(i) to read as follows:

§542.8 What are the minimum internal
control standards for pull tabs?
* * * * *

(h) * X *

(1) * X *

(i) If the electronic equipment
contains a bill acceptor, then §542.21(e)
and (f), §542.31(e) and (f), or §542.41(e)
and (f) (as applicable) shall apply.

5. Amend §542.12 by revising
paragraphs (i)(4) and (k)(1)(v), (ix), and
(xvii) to read as follows:

§542.12 What are the minimum internal
control standards for table games?
* * * * *

(l) * X *

(4) The management in paragraph
(1)(3) of this section shall investigate any
unusual fluctuations in hold percentage
with pit supervisory personnel.

* * * * *
k * * *
* * * * *

(v) The marker form shall be prepared
in at least triplicate form (triplicate form
being defined as three parts performing
the functions delineated in the standard
in paragraph (k)(1)(vi) of this section),
with a preprinted or concurrently-
printed marker number, and utilized in
numerical sequence. (This requirement
shall not preclude the distribution of
batches of markers to various pits.)

* * * * *

(ix) The forms required in paragraphs
(K)(2)(v), (vi), and (viii) of this section
shall be safeguarded, and adequate
procedures shall be employed to control
the distribution, use, and access to these

forms.
* * * * *

(xvii) When partial payments are
made in the pit, the payment slip of the
marker that was originally issued shall
be properly cross-referenced to the new
marker number, completed with all
information required by paragraph
(k)(1)(xv) of this section, and inserted
into the drop box.

* * * * *

5. Amend 8§ 542.13 by revising
paragraph (h), (1)(4), and (m)(6) and (7)
to read as follows:

§542.13 What are the minimum internal
control standards for gaming machines?
* * * * *

(h) Standards for evaluating
theoretical and actual hold percentages.
(1) Accurate and current theoretical
hold worksheets shall be maintained for

each gaming machine.

(2) For multi-game/multi-
denominational machines, an employee
or department independent of the
gaming machine department shall:

(i) Weekly, record the total coin-in
meter;

(ii) Quarterly, record the coin-in
meters for each paytable contained in
the machine; and

(iii) On an annual basis, adjust the
theoretical hold percentage in the
gaming machine statistical report to a
weighted average based upon the ratio
of coin-in for each game paytable.

(3) For those gaming operations that
are unable to perform the weighted
average calculation as required by
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paragraph (h)(2) of this section, the
following procedures shall apply:

(i) On at least an annual basis,
calculate the actual hold percentage for
each gaming machine;

(ii) On at least an annual basis, adjust
the theoretical hold percentage in the
gaming machine statistical report for
each gaming machine to the previously
calculated actual hold percentage; and

(iii) The adjusted theoretical hold
percentage shall be within the spread
between the minimum and maximum
theoretical payback percentages.

(4) The adjusted theoretical hold
percentage for multi-game/multi-
denominational machines may be
combined for machines with exactly the
same game mix throughout the year.

(5) The theoretical hold percentages
used in the gaming machine analysis
reports should be within the
performance standards set by the
manufacturer.

(6) Records shall be maintained for
each machine indicating the dates and
type of changes made and the
recalculation of theoretical hold as a
result of the changes.

(7) Records shall be maintained for
each machine that indicate the date the
machine was placed into service, the
date the machine was removed from
operation, the date the machine was
placed back into operation, and any
changes in machine numbers and
designations.

(8) All of the gaming machines shall
contain functioning meters that shall
record coin-in or credit-in, or on-line
gaming machine monitoring system that
captures similar data.

(9) All gaming machines with bill
acceptors shall contain functioning bill-
in meters that record the dollar amounts
or number of bills accepted by
denomination.

(10) Gaming machine in-meter
readings shall be recorded at least
weekly (monthly for Tier A and Tier B
gaming operations) immediately prior to
or subsequent to a gaming machine
drop. On-line gaming machine
monitoring systems can satisfy this
requirement. However, the time
between readings may extend beyond
one week in order for a reading to
coincide with the end of an accounting
period only if such extension is for no
longer than six (6) days.

(11) The employee who records the
in-meter reading shall either be
independent of the hard count team or
shall be assigned on a rotating basis,
unless the in-meter readings are
randomly verified quarterly for all
gaming machines and bill acceptors by
a person other than the regular in-meter
reader.

(12) Upon receipt of the meter reading
summary, the accounting department
shall review all meter readings for
reasonableness using pre-established
parameters.

(13) Prior to final preparation of
statistical reports, meter readings that
do not appear reasonable shall be
reviewed with gaming machine
department employees or other
appropriate designees, and exceptions
documented, so that meters can be
repaired or clerical errors in the
recording of meter readings can be
corrected.

(14) A report shall be produced at
least monthly showing month-to-date,
year-to-date (previous twelve (12)
months data preferred), and if
practicable, life-to-date actual hold
percentage computations for individual
machines and a comparison to each
machine’s theoretical hold percentage
previously discussed.

(15) Each change to a gaming
machine’s theoretical hold percentage,
including progressive percentage
contributions, shall result in that
machine being treated as a new machine
in the statistical reports (i.e., not
commingling various hold percentages),
except for adjustments made in
accordance with paragraph (h)(2) of this
section.

(16) If promotional payouts or awards
are included on the gaming machine
statistical reports, it shall be in a
manner that prevents distorting the
actual hold percentages of the affected
machines.

(17) The statistical reports shall be
reviewed by both gaming machine
department management and
management employees independent of
the gaming machine department on at
least a monthly basis.

(18) For those machines that have
experienced at least 100,000 wagering
transactions, large variances (three
percent (3%) recommended) between
theoretical hold and actual hold shall be
investigated and resolved by a
department independent of the gaming
machine department with the findings
documented and provided to the Tribal
gaming regulatory authority upon
request in a timely manner.

(19) Maintenance of the on-line
gaming machine monitoring system data
files shall be performed by a department
independent of the gaming machine
department. Alternatively, maintenance
may be performed by gaming machine
supervisory employees if sufficient
documentation is generated and it is
randomly verified on a monthly basis by
employees independent of the gaming
machine department.

(20) Updates to the on-line gaming
machine monitoring system to reflect
additions, deletions, or movements of
gaming machines shall be made at least
weekly prior to in-meter readings and
the weigh process.

* * * * *

(|) * Kk ok

(4) Reports, where applicable,
adequately documenting the procedures
required in paragraph (I)(3) of this
section shall be generated and retained.

(m) * X *

(6) For each drop period, accounting/
auditing employees shall compare the
bill-in meter reading to the total bill
acceptor drop amount for the period.
Discrepancies shall be resolved before
the generation/distribution of gaming
machine statistical reports.

(7) Follow-up shall be performed for
any one machine having an unresolved
variance between actual currency drop
and bill-in meter reading in excess of an
amount that is both more than $25 and
at least three percent (3%) of the actual
currency drop. The follow-up performed
and results of the investigation shall be
documented, maintained for inspection,
and provided to the Tribal gaming

regulatory authority upon request.
* * * * *

6. Amend §542.16 by revising
paragraph (a)(1) introductory to read as
follows:

§542.16 What are the minimum internal
control standards for information
technology?

(a) * * *

(1) Management shall take an active
role in making sure that physical and
logical security measures are
implemented, maintained, and adhered
to by personnel to prevent unauthorized
access that could cause errors or
compromise data or processing
integrity.

* * * * *

7. Revise §542.18 to read as follows:

§542.18 How does a gaming operation
apply for a variance from the standards of
the part?

(a) Tribal gaming regulatory authority
approval. (1) A Tribal gaming regulatory
authority may approve a variance for a
gaming operation if it has determined
that the variance will achieve a level of
control sufficient to accomplish the
purpose of the standard it is to replace.

(2) For each enumerated standard for
which the Tribal gaming regulatory
authority approves a variance, it shall
submit to the Chairman of the NIGC,
within thirty (30) days, a detailed
report, which shall include the
following:
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(i) A detailed description of the
variance;

(ii) An explanation of how the
variance achieves a level of control
sufficient to accomplish the purpose of
the standard it is to replace; and

(iii) Evidence that the Tribal gaming
regulatory authority has approved the
variance.

(3) In the event that the Tribal gaming
regulatory authority or the Tribe
chooses to submit a variance request
directly to the Chairman, it may do so
without the approval requirement set
forth in paragraph (a)(2)(iii) of this
section and such request shall be
deemed as having been approved by the
Tribal gaming regulatory authority.

(b) Review by the Chairman. (1)
Following receipt of the variance
approval, the Chairman or his or her
designee shall have sixty (60) days to
concur with or object to the approval of
the variance.

(2) Any objection raised by the
Chairman shall be in the form of a
written explanation based upon the
following criteria:

(i) There is no valid explanation of
why the gaming operation should have
received a variance approval from the
Tribal gaming regulatory authority on
the enumerated standard; or

(ii) The variance as approved by the
Tribal gaming regulatory authority does
not provide a level of control sufficient
to accomplish the purpose of the
standard it is to replace.

(3) If the Chairman fails to object in
writing within sixty (60) days after the
date of receipt of a complete
submission, the variance shall be
considered concurred with by the
Chairman.

(4) The 60-day deadline may be
extended, provided such extension is
mutually agreed upon by the Tribal
gaming regulatory authority and the
Chairman.

(c) Curing Chairman’s objections. (1)
Following an objection by the Chairman
to the issuance of a variance, the Tribal
gaming regulatory authority shall have
the opportunity to cure any objections
noted by the Chairman.

(2) A Tribal gaming regulatory
authority may cure the objections raised
by the Chairman by:

(i) Rescinding its initial approval of
the variance; or

(ii) Rescinding its initial approval,
revising the variance, approving it, and
re-submitting it to the Chairman.

(3) Upon any re-submission of a
variance approval, the Chairman shall
have thirty (30) days to concur with or
object to the re-submitted variance.

(4) If the Chairman fails to object in
writing within thirty (30) days after the

date of receipt of the re-submitted
variance, the re-submitted variance shall
be considered concurred with by the
Chairman.

(5) The thirty (30) day deadline may
be extended, provided such extension is
mutually agreed upon by the Tribal
gaming regulatory authority and the
Chairman.

(d) Appeals. (1) Upon receipt of
objections to a re-submission of a
variance, the Tribal gaming regulatory
authority shall be entitled to an appeal
to the full Commission in accordance
with the following process:

(i) Within thirty (30) days of receiving
an objection to a re-submission, the
Tribal gaming regulatory authority shall
file its notice of appeal.

(i) Failure to file an appeal within the
time provided by this section shall
result in a waiver of the opportunity for
an appeal.

(iii) An appeal under this section
shall specify the reasons why the Tribal
gaming regulatory authority believes the
Chairman’s objections should be
reviewed, and shall include supporting
documentation, if any.

(iv) The Tribal gaming regulatory
authority shall be provided with any
comments offered by the Chairman to
the Commission on the substance of the
appeal by the Tribal gaming regulatory
authority and shall be offered the
opportunity to respond to any such
comments.

(v) Within thirty (30) days after
receipt of the appeal, the Commission
shall render a decision based upon the
criteria contained within paragraph
(b)(2) of this section unless the Tribal
gaming regulatory authority elects to
wave the thirty (30) day requirement
and to provide the Commission
additional time, not to exceed an
additional thirty (30) days, to render a
decision.

(vi) In the absence of a decision
within the time provided, the Tribal
gaming regulatory authority’s re-
submission shall be considered
concurred with by the Commission and
become effective.

(2) The Tribal gaming regulatory
authority may appeal the Chairman’s
objection to the approval of a variance
to the full Commission without
resubmitting the variance by filling a
notice of appeal with the full
Commission within thirty (30) days of
the Chairman’s objection and complying
with the procedures described in
paragraph (d)(1) of this section.

(e) Effective date of variance. The
gaming operation shall comply with
standards that achieve a level of control
sufficient to accomplish the purpose of
the standard it is to replace until such

time as the Commission objects to the
Tribal gaming regulatory authority’s
approval of a variance as provided in
paragraph (b) of this section.
Concurrence in a variance by the
Chairman or Commission is
discretionary and variances will not be
granted routinely. The gaming operation
shall comply with standards at least as
stringent as those set forth in this part
until such time as the Chairman or
Commission concurs with the Tribal
gaming regulatory authority’s approval
of a variance.

8. Amend §542.21 by adding
paragraphs (t), (u), (v), and (w) to read
as follows:

§542.21 What are the minimum internal
controls for drop and count for Tier A
gaming operations?

* * * * *

(t) Gaming machine computerized key
security systems. (1) Computerized key
security systems which restrict access to
the gaming machine drop and count
keys through the use of passwords, keys
or other means, other than a key
custodian, must provide the same
degree of control as indicated in the
aforementioned key control standards;
refer to paragraphs (1), (0), (g) and (s) of
this section. Note: This standard does
not apply to the system administrator.
The system administrator is defined in
paragraph (t)(2)(i) of this section.

(2) For computerized key security
systems, the following additional
gaming machine key control procedures
apply:

(i) Management personnel
independent of the gaming machine
department assign and control user
access to keys in the computerized key
security system (i.e., system
administrator) to ensure that gaming
machine drop and count keys are
restricted to authorized employees.

(ii) In the event of an emergency or
the key box is inoperable, access to the
emergency manual key(s) (a.k.a.
override key), used to access the box
containing the gaming machine drop
and count keys, requires the physical
involvement of at least three persons
from separate departments, including
management. The date, time, and reason
for access, must be documented with
the signatures of all participating
employees signing out/in the emergency
manual key(s).

(iii) The custody of the keys issued
pursuant to paragraph (t)(2)(ii) of this
section requires the presence of two
persons from separate departments from
the time of their issuance until the time
of their return.

(iv) Routine physical maintenance
that requires accessing the emergency
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manual key(s) (override key) and does
not involve the accessing of the gaming
machine drop and count keys, only
requires the presence of two persons
from separate departments. The date,
time and reason for access must be
documented with the signatures of all
participating employees signing out/in
the emergency manual key(s).

(3) For computerized key security
systems controlling access to gaming
machine drop and count keys,
accounting/audit personnel,
independent of the system
administrator, will perform the
following procedures:

(i) Daily, review the report generated
by the computerized key security
system indicating the transactions
performed by the individual(s) that
adds, deletes, and changes user’s access
within the system (i.e., system
administrator). Determine whether the
transactions completed by the system
administrator provide an adequate
control over the access to the gaming
machine drop and count keys. Also,
determine whether any gaming machine
drop and count key(s) removed or
returned to the key cabinet by the
system administrator was properly
authorized.

(ii) For at least one day each month,
review the report generated by the
computerized key security system
indicating all transactions performed to
determine whether any unusual gaming
machine drop and count key removals
or key returns occurred.

(iii) At least quarterly, review a
sample of users that are assigned access
to the gaming machine drop and count
keys to determine that their access to
the assigned keys is adequate relative to
their job position.

(iv) All noted improper transactions
or unusual occurrences are investigated
with the results documented.

(4) Quarterly, an inventory of all
count room, drop box release, storage
rack and contents keys is performed,
and reconciled to records of keys made,
issued, and destroyed. Investigations are
performed for all keys unaccounted for,
with the investigation being
documented.

(u) Table games computerized key
security systems. (1) Computerized key
security systems which restrict access to
the table game drop and count keys
through the use of passwords, keys or
other means, other than a key custodian,
must provide the same degree of control
as indicated in the aforementioned key
control standards; refer to paragraphs
(m), (n), (p) and (r) of this section. Note:
This standard does not apply to the
system administrator. The system

administrator is defined in paragraph
(u)(2)(ii) of this section.

(2) For computerized key security
systems, the following additional table
game key control procedures apply:

(i) Management personnel
independent of the table game
department assign and control user
access to keys in the computerized key
security system (i.e., system
administrator) to ensure that table game
drop and count keys are restricted to
authorized employees.

(ii) In the event of an emergency or
the key box is inoperable, access to the
emergency manual key(s) (a.k.a.
override key), used to access the box
containing the table game drop and
count keys, requires the physical
involvement of at least three persons
from separate departments, including
management. The date, time, and reason
for access, must be documented with
the signatures of all participating
employees signing out/in the emergency
manual key(s).

(iii) The custody of the keys issued
pursuant to paragraph (u)(2)(ii) of this
section requires the presence of two
persons from separate departments from
the time of their issuance until the time
of their return.

(iv) Routine physical maintenance
that requires accessing the emergency
manual key(s) (override key) and does
not involve the accessing of the table
games drop and count keys, only
requires the presence of two persons
from separate departments. The date,
time and reason for access must be
documented with the signatures of all
participating employees signing out/in
the emergency manual key(s).

(3) For computerized key security
systems controlling access to table
games drop and count keys, accounting/
audit personnel, independent of the
system administrator, will perform the
following procedures:

(i) Daily, review the report generated
by the computerized key security
system indicating the transactions
performed by the individual(s) that
adds, deletes, and changes user’s access
within the system (i.e., system
administrator). Determine whether the
transactions completed by the system
administrator provide an adequate
control over the access to the table
games drop and count keys. Also,
determine whether any table games
drop and count key(s) removed or
returned to the key cabinet by the
system administrator was properly
authorized.

(ii) For at least one day each month,
review the report generated by the
computerized key security system
indicating all transactions performed to

determine whether any unusual table
games drop and count key removals or
key returns occurred.

(iii) At least quarterly, review a
sample of users that are assigned access
to the table games drop and count keys
to determine that their access to the
assigned keys is adequate relative to
their job position.

(iv) All noted improper transactions
or unusual occurrences are investigated
with the results documented.

(4) Quarterly, an inventory of all
count room, table game drop box
release, storage rack and contents keys
is performed, and reconciled to records
of keys made, issued, and destroyed.
Investigations are performed for all keys
unaccounted for, with the investigations
being documented.

(v) Emergency drop procedures.
Emergency drop procedures shall be
developed by the Tribal gaming
regulatory authority, or the gaming
operation as approved by the Tribal
gaming regulatory authority.

(w) Equipment standards for gaming
machine count. (1) A weigh scale
calibration module shall be secured so
as to prevent unauthorized access (e.g.,
prenumbered seal, lock and key, etc.).

(2) A person independent of the cage,
vault, gaming machine, and count team
functions shall be required to be present
whenever the calibration module is
accessed. Such access shall be
documented and maintained.

(3) If a weigh scale interface is used,
it shall be adequately restricted so as to
prevent unauthorized access
(passwords, keys, etc.).

(4) If the weigh scale has a zero
adjustment mechanism, it shall be
physically limited to minor adjustments
(e.g., weight of a bucket) or physically
situated such that any unnecessary
adjustments to it during the weigh
process would be observed by other
count team members.

(5) The weigh scale and weigh scale
interface (if applicable) shall be tested
by a person or persons independent of
the cage, vault, and gaming machine
departments and count team at least
quarterly. At least annually, this test
shall be performed by internal audit in
accordance with the internal audit
standards. The result of these tests shall
be documented and signed by the
person or persons performing the test.

(6) Prior to the gaming machine count,
at least two employees shall verify the
accuracy of the weigh scale with varying
weights or with varying amounts of
previously counted coin for each
denomination to ensure the scale is
properly calibrated (varying weights/
coin from drop to drop is acceptable).
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(7) If a mechanical coin counter is
used (instead of a weigh scale), the
Tribal gaming regulatory authority, or
the gaming operation as approved by the
Tribal gaming regulatory authority, shall
establish and the gaming operation shall
comply, with procedures that are
equivalent to those described in
paragraphs (u)(4), (u)(5), and (u)(6) of
this section.

(8) If a coin meter count machine is
used, the count team member shall
record the machine number
denomination and number of coins in
ink on a source document, unless the
meter machine automatically records
such information.

(i) A count team member shall test the
coin meter count machine prior to the
actual count to ascertain if the metering
device is functioning properly with a
predetermined number of coins for each
denomination.

(ii) [Reserved]

9. Amend §542.31 by adding
paragraphs (t), (u), (v), and (w) to read
as follows:

§542.31 What are the minimum internal
controls for drop and count Tier B gaming
operations?

* * * * *

(t) Gaming machine computerized key
security systems. (1) Computerized key
security systems which restrict access to
the gaming machine drop and count
keys through the use of passwords, keys
or other means, other than a key
custodian, must provide the same
degree of control as indicated in the
aforementioned key control standards;
refer to paragraphs (1), (0), (q) and (s) of
this section. Note: This standard does
not apply to the system administrator.
The system administrator is defined in
paragraph (t)(2)(i) of this section.

(2) For computerized key security
systems, the following additional
gaming machine key control procedures
apply:

(i) Management personnel
independent of the gaming machine
department assign and control user
access to keys in the computerized key
security system (i.e., system
administrator) to ensure that gaming
machine drop and count keys are
restricted to authorized employees.

(ii) In the event of an emergency or
the key box is inoperable, access to the
emergency manual key(s) (a.k.a.
override key), used to access the box
containing the gaming machine drop
and count keys, requires the physical
involvement of at least three persons
from separate departments, including
management. The date, time, and reason
for access, must be documented with
the signatures of all participating

employees signing out/in the emergency
manual key(s).

(iii) The custody of the keys issued
pursuant to paragraph (t)(2)(ii) of this
section, requires the presence of two
persons from separate departments from
the time of their issuance until the time
of their return.

(iv) Routine physical maintenance
that requires accessing the emergency
manual key(s) (override key) and does
not involve the accessing of the gaming
machine drop and count keys, only
requires the presence of two persons
from separate departments. The date,
time and reason for access must be
documented with the signatures of all
participating employees signing out/in
the emergency manual key(s).

(3) For computerized key security
systems controlling access to gaming
machine drop and count keys,
accounting/audit personnel,
independent of the system
administrator, will perform the
following procedures:

(i) Daily, review the report generated
by the computerized key security
system indicating the transactions
performed by the individual(s) that
adds, deletes, and changes user’s access
within the system (i.e., system
administrator). Determine whether the
transactions completed by the system
administrator provide an adequate
control over the access to the gaming
machine drop and count keys. Also,
determine whether any gaming machine
drop and count key(s) removed or
returned to the key cabinet by the
system administrator was properly
authorized.

(ii) For at least one day each month,
review the report generated by the
computerized key security system
indicating all transactions performed to
determine whether any unusual gaming
machine drop and count key removals
or key returns occurred.

(iii) At least quarterly, review a
sample of users that are assigned access
to the gaming machine drop and count
keys to determine that their access to
the assigned keys is adequate relative to
their job position.

(iv) All noted improper transactions
or unusual occurrences are investigated
with the results documented.

(4) Quarterly, an inventory of all
count room, drop box release, storage
rack and contents keys is performed,
and reconciled to records of keys made,
issued, and destroyed. Investigations are
performed for all keys unaccounted for,
with the investigation being
documented.

(u) Table games computerized key
security systems. (1) Computerized key
security systems which restrict access to

the table game drop and count keys
through the use of passwords, keys or
other means, other than a key custodian,
must provide the same degree of control
as indicated in the aforementioned key
control standards; refer to paragraphs
(m), (n), (p) and (r) of this section. Note:
This standard does not apply to the
system administrator. The system
administrator is defined in paragraph
(u)(2)(ii) of this section.

(2) For computerized key security
systems, the following additional table
game key control procedures apply:

(i) Management personnel
independent of the table game
department assign and control user
access to keys in the computerized key
security system (i.e., system
administrator) to ensure that table game
drop and count keys are restricted to
authorized employees.

(ii) In the event of an emergency or
the key box is inoperable, access to the
emergency manual key(s) (a.k.a.
override key), used to access the box
containing the table game drop and
count keys, requires the physical
involvement of at least three persons
from separate departments, including
management. The date, time, and reason
for access, must be documented with
the signatures of all participating
employees signing out/in the emergency
manual key(s).

(iii) The custody of the keys issued
pursuant to paragraph (u)(2)(ii) of this
section, requires the presence of two
persons from separate departments from
the time of their issuance until the time
of their return.

(iv) Routine physical maintenance
that requires accessing the emergency
manual key(s) (override key) and does
not involve the accessing of the table
games drop and count keys, only
requires the presence of two persons
from separate departments. The date,
time and reason for access must be
documented with the signatures of all
participating employees signing out/in
the emergency manual key(s).

(3) For computerized key security
systems controlling access to table
games drop and count keys, accounting/
audit personnel, independent of the
system administrator, will perform the
following procedures:

(i) Daily, review the report generated
by the computerized key security
system indicating the transactions
performed by the individual(s) that
adds, deletes, and changes user’s access
within the system (i.e., system
administrator). Determine whether the
transactions completed by the system
administrator provide an adequate
control over the access to the table
games drop and count keys. Also,
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determine whether any table games
drop and count key(s) removed or
returned to the key cabinet by the
system administrator was properly
authorized.

(ii) For at least one day each month,
review the report generated by the
computerized key security system
indicating all transactions performed to
determine whether any unusual table
games drop and count key removals or
key returns occurred.

(iii) At least quarterly, review a
sample of users that are assigned access
to the table games drop and count keys
to determine that their access to the
assigned keys is adequate relative to
their job position.

(iv) All noted improper transactions
or unusual occurrences are investigated
with the results documented.

(4) Quarterly, an inventory of all
count room, table game drop box
release, storage rack and contents keys
is performed, and reconciled to records
of keys made, issued, and destroyed.
Investigations are performed for all keys
unaccounted for, with the investigations
being documented.

(v) Emergency drop procedures.
Emergency drop procedures shall be
developed by the Tribal gaming
regulatory authority, or the gaming
operation as approved by the Tribal
gaming regulatory authority.

(w) Equipment standards for gaming
machine count. (1) A weigh scale
calibration module shall be secured so
as to prevent unauthorized access (e.g.,
prenumbered seal, lock and key, etc.).

(2) A person independent of the cage,
vault, gaming machine, and count team
functions shall be required to be present
whenever the calibration module is
accessed. Such access shall be
documented and maintained.

(3) If a weigh scale interface is used,
it shall be adequately restricted so as to
prevent unauthorized access
(passwords, keys, etc.).

(4) If the weigh scale has a zero
adjustment mechanism, it shall be
physically limited to minor adjustments
(e.g., weight of a bucket) or physically
situated such that any unnecessary
adjustments to it during the weigh
process would be observed by other
count team members.

(5) The weigh scale and weigh scale
interface (if applicable) shall be tested
by a person or persons independent of
the cage, vault, and gaming machine
departments and count team at least
quarterly. At least annually, this test
shall be performed by internal audit in
accordance with the internal audit
standards. The result of these tests shall
be documented and signed by the
person or persons performing the test.

(6) Prior to the gaming machine count,
at least two employees shall verify the
accuracy of the weigh scale with varying
weights or with varying amounts of
previously counted coin for each
denomination to ensure the scale is
properly calibrated (varying weights/
coin from drop to drop is acceptable).

(7) If a mechanical coin counter is
used (instead of a weigh scale), the
Tribal gaming regulatory authority, or
the gaming operation as approved by the
Tribal gaming regulatory authority, shall
establish and the gaming operation shall
comply, with procedures that are
equivalent to those described in
paragraphs (u)(4), (u)(5), and (u)(6) of
this section.

(8) If a coin meter count machine is
used, the count team member shall
record the machine number
denomination and number of coins in
ink on a source document, unless the
meter machine automatically records
such information.

(i) A count team member shall test the
coin meter count machine prior to the
actual count to ascertain if the metering
device is functioning properly with a
predetermined number of coins for each
denomination.

(ii) [Reserved]

10. Amend §542.41 by adding
paragraphs (t), (u), (v), and (w) to read
as follows:

§542.41 What are the minimum internal
controls for drop and count for Tier C
gaming operations?

* * * * *

(t) Gaming machine computerized key
security systems. (1) Computerized key
security systems which restrict access to
the gaming machine drop and count
keys through the use of passwords, keys
or other means, other than a key
custodian, must provide the same
degree of control as indicated in the
aforementioned key control standards;
refer to paragraphs (1), (0), (q) and (s) of
this section. Note: This standard does
not apply to the system administrator.
The system administrator is defined in
paragraph (t)(2)(i) of this section.

(2) For computerized key security
systems, the following additional
gaming machine key control procedures
apply:

(i) Management personnel
independent of the gaming machine
department assign and control user
access to keys in the computerized key
security system (i.e., system
administrator) to ensure that gaming
machine drop and count keys are
restricted to authorized employees.

(ii) In the event of an emergency or
the key box is inoperable, access to the
emergency manual key(s) (a.k.a.

override key), used to access the box
containing the gaming machine drop
and count keys, requires the physical
involvement of at least three persons
from separate departments, including
management. The date, time, and reason
for access, must be documented with
the signatures of all participating
employees signing out/in the emergency
manual key(s).

(iii) The custody of the keys issued
pursuant to paragraph (t)(2)(ii) of this
section requires the presence of two
persons from separate departments from
the time of their issuance until the time
of their return.

(iv) Routine physical maintenance
that requires accessing the emergency
manual key(s) (override key) and does
not involve the accessing of the gaming
machine drop and count keys, only
requires the presence of two persons
from separate departments. The date,
time and reason for access must be
documented with the signatures of all
participating employees signing out/in
the emergency manual key(s).

(3) For computerized key security
systems controlling access to gaming
machine drop and count keys,
accounting/audit personnel,
independent of the system
administrator, will perform the
following procedures:

(i) Daily, review the report generated
by the computerized key security
system indicating the transactions
performed by the individual(s) that
adds, deletes, and changes user’s access
within the system (i.e., system
administrator). Determine whether the
transactions completed by the system
administrator provide an adequate
control over the access to the gaming
machine drop and count keys. Also,
determine whether any gaming machine
drop and count key(s) removed or
returned to the key cabinet by the
system administrator was properly
authorized.

(ii) For at least one day each month,
review the report generated by the
computerized key security system
indicating all transactions performed to
determine whether any unusual gaming
machine drop and count key removals
or key returns occurred.

(iii) At least quarterly, review a
sample of users that are assigned access
to the gaming machine drop and count
keys to determine that their access to
the assigned keys is adequate relative to
their job position.

(iv) All noted improper transactions
or unusual occurrences are investigated
with the results documented.

(4) Quarterly, an inventory of all
count room, drop box release, storage
rack and contents keys is performed,
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and reconciled to records of keys made,
issued, and destroyed. Investigations are
performed for all keys unaccounted for,
with the investigation being
documented.

(u) Table games computerized key
security systems. (1) Computerized key
security systems which restrict access to
the table game drop and count keys
through the use of passwords, keys or
other means, other than a key custodian,
must provide the same degree of control
as indicated in the aforementioned key
control standards; refer to paragraphs
(m), (n), (p) and (r) of this section. Note:
This standard does not apply to the
system administrator. The system
administrator is defined in paragraph
(u)(2)(ii) of this section.

(2) For computerized key security
systems, the following additional table
game key control procedures apply:

(i) Management personnel
independent of the table game
department assign and control user
access to keys in the computerized key
security system (i.e., system
administrator) to ensure that table game
drop and count keys are restricted to
authorized employees.

(ii) In the event of an emergency or
the key box is inoperable, access to the
emergency manual key(s) (a.k.a.
override key), used to access the box
containing the table game drop and
count keys, requires the physical
involvement of at least three persons
from separate departments, including
management. The date, time, and reason
for access, must be documented with
the signatures of all participating
employees signing out/in the emergency
manual key(s).

(iii) The custody of the keys issued
pursuant to paragraph (u)(2)(ii) of this
section requires the presence of two
persons from separate departments from
the time of their issuance until the time
of their return.

(iv) Routine physical maintenance
that requires accessing the emergency
manual key(s) (override key) and does
not involve the accessing of the table
games drop and count keys, only
requires the presence of two persons
from separate departments. The date,
time and reason for access must be
documented with the signatures of all
participating employees signing out/in
the emergency manual key(s).

(3) For computerized key security
systems controlling access to table
games drop and count keys, accounting/
audit personnel, independent of the
system administrator, will perform the
following procedures:

(i) Daily, review the report generated
by the computerized key security
system indicating the transactions

performed by the individual(s) that
adds, deletes, and changes user’s access
within the system (i.e., system
administrator). Determine whether the
transactions completed by the system
administrator provide an adequate
control over the access to the table
games drop and count keys. Also,
determine whether any table games
drop and count key(s) removed or
returned to the key cabinet by the
system administrator was properly
authorized.

(ii) For at least one day each month,
review the report generated by the
computerized key security system
indicating all transactions performed to
determine whether any unusual table
games drop and count key removals or
key returns occurred.

(iii) At least quarterly, review a
sample of users that are assigned access
to the table games drop and count keys
to determine that their access to the
assigned keys is adequate relative to
their job position.

(iv) All noted improper transactions
or unusual occurrences are investigated
with the results documented.

(4) Quarterly, an inventory of all
count room, table game drop box
release, storage rack and contents keys
is performed, and reconciled to records
of keys made, issued, and destroyed.
Investigations are performed for all keys
unaccounted for, with the investigations
being documented.

(v) Emergency drop procedures.
Emergency drop procedures shall be
developed by the Tribal gaming
regulatory authority, or the gaming
operation as approved by the Tribal
gaming regulatory authority.

(w) Equipment standards for gaming
machine count. (1) A weigh scale
calibration module shall be secured so
as to prevent unauthorized access (e.g.,
prenumbered seal, lock and key, etc.).

(2) A person independent of the cage,
vault, gaming machine, and count team
functions shall be required to be present
whenever the calibration module is
accessed. Such access shall be
documented and maintained.

(3) If a weigh scale interface is used,
it shall be adequately restricted so as to
prevent unauthorized access
(passwords, keys, etc.).

(4) If the weigh scale has a zero
adjustment mechanism, it shall be
physically limited to minor adjustments
(e.g., weight of a bucket) or physically
situated such that any unnecessary
adjustments to it during the weigh
process would be observed by other
count team members.

(5) The weigh scale and weigh scale
interface (if applicable) shall be tested
by a person or persons independent of

the cage, vault, and gaming machine
departments and count team at least
quarterly. At least annually, this test
shall be performed by internal audit in
accordance with the internal audit
standards. The result of these tests shall
be documented and signed by the
person or persons performing the test.

(6) Prior to the gaming machine count,
at least two employees shall verify the
accuracy of the weigh scale with varying
weights or with varying amounts of
previously counted coin for each
denomination to ensure the scale is
properly calibrated (varying weights/
coin from drop to drop is acceptable).

(7) If a mechanical coin counter is
used (instead of a weigh scale), the
Tribal gaming regulatory authority, or
the gaming operation as approved by the
Tribal gaming regulatory authority, shall
establish and the gaming operation shall
comply, with procedures that are
equivalent to those described in
paragraphs (u)(4), (u)(5), and (u)(6) of
this section.

(8) If a coin meter count machine is
used, the count team member shall
record the machine number
denomination and number of coins in
ink on a source document, unless the
meter machine automatically records
such information.

(i) A count team member shall test the
coin meter count machine prior to the
actual count to ascertain if the metering
device is functioning properly with a
predetermined number of coins for each
denomination.

(i) [Reserved]

Signed in Washington, DC, this 19th day of
November, 2004.

Philip N. Hogen,

Chairman.

Nelson Westrin,

Vice-Chairman.

Cloyce Choney,

Commissioner.

[FR Doc. 04—26041 Filed 11-30-04; 8:45 am]
BILLING CODE 7565-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R10-OAR-2004—-OR-0001; FRL—7839-4]

Approval and Promulgation of Air
Quality Implementation Plans; Oregon;
Removal of Perchloroethylene Dry
Cleaning Systems Rules

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.




69864

Federal Register/Vol. 69, No. 230/Wednesday, December 1, 2004 /Proposed Rules

SUMMARY: In this action, EPA is
proposing to approve a revision to the
Oregon State Implementation Plan and
repeal rules which are no longer
required by the Clean Air Act. The
revision consists of the repeal of
Oregon’s control technology guidelines
for perchloroethylene (perc) dry
cleaning systems. Perc is a solvent
commonly used in dry cleaning,
maskant operations, and degreasing
operations. In 1996, EPA excluded perc
from the Federal definition of volatile
organic compounds for the purpose of
preparing state implementation plans to
attain the national ambient air quality
standards for ozone under title | of the
Clean Air Act. Emissions from perc dry
cleaners continue to be regulated as
hazardous air pollutants under the
National Emissions Standards for
Hazardous Air Pollutants.

DATES: Comments must be received on
or before January 3, 2005.

ADDRESSES: Submit your comments,
identified by Docket ID No. R10-OAR-
2004-0OR-0001, by one of the following
methods:

* Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

« Agency Web site: http://
www.epa.gov/edocket. EDOCKET, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Follow the on-line
instructions for submitting comments.

¢ Mail: Colleen Huck, Office of Air,
Waste and Toxics, AWT-107, EPA,
Region 10, 1200 Sixth Ave., Seattle,
Washington 98101.

* Hand Delivery: Colleen Huck,
Office of Air, Waste and Toxics, AWT—
107, 9th Floor, EPA, Region 10, 1200
Sixth Ave., Seattle, Washington 98101.
Such deliveries are only accepted
during normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Please see the direct final rule which
is located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
Colleen Huck at telephone number:
(206) 553-1770, e-mail address:
Huck.Colleen@epa.gov; or Donna
Deneen at telephone number: (206) 553—
6706, e-mail address:
Deneen.Donna@epa.gov, fax number:
(206) 553-0110, or the above EPA,
Region 10 address.

SUPPLEMENTARY INFORMATION: For
further information, please see the
direct final action, of the same title,
which is located in the Rules and
Regulations section of this Federal

Register. EPA is approving the State’s
SIP revision as a direct final rule
without prior proposal because EPA
views this as a noncontroversial SIP
revision and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the preamble to
the direct final rule. If EPA receives no
adverse comments, EPA will not take
further action on this proposed rule.

If EPA receives adverse comments,
EPA will withdraw the direct final rule
and it will not take effect. EPA will
address all public comments in a
subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
Please note that if we receive adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

Dated: October 29, 2004.
Richard Albright,
Acting Regional Administrator, Region 10.
[FR Doc. 04-26475 Filed 11-30-04; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 60 and 63
[OAR—2002-0056; FRL—7844-8]
RIN 2060-AJ65

Proposed National Emission
Standards for Hazardous Air
Pollutants; and, in the Alternative,
Proposed Standards of Performance
for New and Existing Stationary
Sources, Electric Utility Steam
Generating Units: Notice of Data
Availability

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of data availability
(NODA).

SUMMARY: EPA issued a proposed Clean
Air Mercury Rule (CAMR) under the
Clean Air Act (CAA) concerning coal-
and oil-fired electric utility steam
generating units (power plants) on
January 30, 2004,* and a supplemental
proposal on March 16, 2004.2 The
proposed CAMR represents the first-
ever Federal action to regulate mercury
(Hg) from this source category. The

169 FR 4652, January 30, 2004.
269 FR 12398, March 16, 2004.

proposed rule presents two primary
alternative approaches to regulating Hg
and nickel (Ni) from power plants. EPA
received numerous comments on its
proposed regulatory approaches,
including comments on the modeling
results EPA obtained using the
Integrated Planning Model (IPM), which
is a model that predicts how the power
sector will respond to a particular
regulatory approach, and comments
addressing the speciation of Hg. EPA is
currently evaluating those comments to
determine how the new data and
information received in the comments,
as described below, may affect the
benefit-cost analysis and regulatory
options under consideration. Although
we recognize that the public has access
to the comments in the rulemaking
docket, we are issuing the NODA, in
part, because the Agency received over
680,000 public comments, including
almost 5,000 unique comments, and the
comments present new data and
information that are relevant to the two
primary regulatory approaches
addressed in the proposed CAMR.

We are also issuing the NODA to seek
input on our benefits methodology,
which has been preliminarily revised
since the CAMR was proposed. An
analysis of benefits and costs is
consistent with principles of good
government and the provisions of
Executive Order (EO) 12866. Based on
comments received on the proposal and
in furtherance of our obligations under
EO 12866, we have preliminarily
revised our approach to analyzing the
benefits of reducing Hg emissions from
power plants, and we are seeking
comment on that revised approach,
which is described in Section Il below.
Some of the commenters suggested
approaches that differ from EPA’s
proposed revised benefits methodology.
We identify those comments in Section
111, as well as other comments that we
received that provide analyses relevant
to our refined benefits methodology.

DATES: Comments on the NODA must be
received on or before January 3, 2005.

ADDRESSES: Comments on the NODA
should be submitted to Docket ID No.
OAR-2002-0056. Comments may be
submitted by one of the following
methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

* Agency Web site: http://
www.epa.gov/edocket. EDOCKET, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Follow the on-line
instructions for submitting comments.

¢ E-mail: A-and-R-Docket@epa.gov.
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¢ Mail: Air Docket, Clean Air
Mercury Rule, Environmental Protection
Agency, Mail Code: 6102T, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460. Please include a
total of two copies.

* Hand Delivery: EPA Docket Center,
1301 Constitution Avenue, NW., Room
B108, Washington, DC. Such deliveries
are only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments on
the NODA to Docket ID No. OAR-2002—-
0056. The EPA’s policy is that all
comments received will be included in
the public docket(s) without change and
may be made available online at http:/
/www.epa.gov/edocket, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through EDOCKET,
regulations.gov, or e-mail. The EPA
EDOCKET and the Federal
regulations.gov websites are
‘‘anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
EDOCKET or regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the docket
are listed in the EDOCKET index at
http://www.epa.gov/edocket. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the EPA Docket Center, EPA

West, Room B102, 1301 Constitution
Avenue, NW., Washington, DC. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the Air Docket
is (202) 566-1742.

FOR FURTHER INFORMATION CONTACT:
William Maxwell, U.S. EPA, Office of
Air Quality Planning and Standards,
Emission Standards Division,
Combustion Group (C439-01), Research
Triangle Park, North Carolina 27711,
telephone number (919) 541-5430, e-
mail at maxwell.bill@epa.gov.

SUPPLEMENTARY INFORMATION:

Outline: The information presented in
this NODA is organized as follows:

I. Additional Information on Submitting
Comments

A. How can | help EPA ensure that my
comments are reviewed quickly?

B. What should | consider as | prepare my
comments for EPA?

1. Submitting CBI

2. Tips for Preparing Your Comments

. Electric Utility Sector Modeling and Hg
Speciation

A. What is the relevant background?

B. What are the specific issues relevant to
electric utility sector modeling?

1. Overview

2. What is IPM?

3. What specific comments did EPA
receive on its IPM modeling in response
to the January 2004 proposal and the
March 2004 supplemental proposal?

4. What are the areas of ongoing EPA
research?

C. Issues of Hg Speciation

1. Overview

2. What specific comments on Hg
speciation did EPA receive in response
to the January 2004 proposal and the
March 2004 supplemental proposal?

3. What are the areas of ongoing EPA
research?

I1l. EPA’s Proposed Revised Benefits

Assessment

A. What is the relevant background?

B. How is EPA estimating reductions in Hg
exposure associated with the CAMR?

C. Step 1 of EPA’s Proposed Revised
Benefits Methodology: Analyzing Hg
Emissions from Other Sources

1. Overview

2. What specific comments did EPA
receive on Hg emissions from other
sources in response to the January 2004
proposal and the March 2004
supplemental proposal?

D. Step 2 of EPA’s Proposed Revised
Benefits Methodology: Analyzing Air
Dispersion Modeling Capabilities

1. Overview

2. What specific comments did EPA
receive on air dispersion modeling
capabilities in response to the January
2004 proposal and the March 2004
supplemental proposal?

E. Step 3 of EPA’s Proposed Revised
Benefits Methodology: Modeling
Ecosystem Dynamics

1. Overview

2. What specific comments did EPA
receive on modeling ecosystem
dynamics in response to the January
2004 proposal and the March 2004
supplemental proposal?

F. Step 4 of EPA’s Proposed Revised
Benefits Methodology: Fish
Consumption and Human Exposure

1. Overview

2. What specific comments did EPA
receive on fish consumption patterns in
response to the January 2004 proposal
and the March 2004 supplemental
proposal?

G. Step 5 of EPA’s Proposed Revised
Benefits Methodology: How Will
Reductions in Population-level Exposure
Improve Public Health?

I. Additional Information on
Submitting Comments

A. How Can | Help EPA Ensure That My
Comments Are Reviewed Quickly?

To expedite review of your comments
by Agency staff, you are encouraged to
send a separate copy of your comments,
in addition to the copy you submit to
the official docket, to William Maxwell,
U.S. EPA, Office of Air Quality Planning
and Standards, Emission Standards
Division, Mail Code C439-01, Research
Triangle Park, North Carolina 27711,
telephone (919) 541-5430, e-mail
maxwell.bill@epa.gov.

B. What Should | Consider as | Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through EDOCKET,
regulations.gov, or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark the outside of the
disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

a. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

b. Follow directions—The Agency
may ask you to respond to specific
guestions or organize comments by
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referencing a Code of Federal
Regulations (CFR) part or section
number.

c. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

d. Describe any assumptions and
provide any technical information and/
or data that you used.

e. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

f. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

g. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

h. Make sure to submit your
comments by the comment period
deadline identified.

I1. Electric Utility Sector Modeling and
Hg Speciation

A. What Is the Relevant Background?

On January 30, 2004, EPA issued a
proposed CAMR under the CAA
concerning power plants.3 That
proposed rule presents two primary
approaches to regulating Hg and Ni from
power plants. Those approaches are (1)
retaining the Agency’s December 20,
2000, determination that regulating
power plants under CAA section 112 is
“‘appropriate and necessary’’ and
issuing final emission standards under
CAA section 112(d); and (2) revising our
December 2000 “appropriate and
necessary’’ determination, removing
power plants from the CAA section
112(c) list, and issuing final standards of
performance for coal-fired power plants
using a *‘cap-and-trade”” methodology.4

In response to the January 2004
proposal and the March 2004
supplemental proposal, we received
over 680,000 public comments,
including almost 5,000 unique
comments. Among other things, the
comments addressed how the power
sector could respond to different levels
of control on Hg emissions. In
particular, we received comments on
EPA’s IPM modeling results, including
our modeling assumptions. We also
received modeling analyses conducted
by different commenters, some of which
used models and/or assumptions
different from EPA’s. Based on the

369 FR 4652, January 30, 2004.

4The Agency also proposed standards of
performance for oil-fired power plants that emit Ni.
Although the Agency received several comments
concerning its alternative proposals to regulate Ni
from oil-fired power plants under CAA section 111
and CAA section 112, those comments are not the
subject of this NODA. This NODA instead focuses
only on issues related to Hg.

importance of, and the level of interest
in, these modeling analyses, this NODA
summarizes the modeling analyses
performed by commenters and solicits
comment on the inputs and
assumptions underlying those analyses
and other issues related to benefit-cost
analysis.

We also received comments
concerning the speciation of Hg. As we
explained in the proposed rule, the
degree to which emissions control
devices can remove Hg depends, in
large part, on the amount of each form
(or species) of Hg present in the flue gas.
The three relevant species of Hg are
elemental Hg (Hg°), ionic or oxidized Hg
(Hg*2), and particulate Hg (Hgp).5> The
Hg in the flue gas from a coal-fired
utility unit consists of these three forms
of Hg. Because of the importance of the
relationship between Hg speciation and
the level of Hg reduction achievable, we
are seeking additional information on
Hg speciation from coal-fired power
plants to further inform our regulatory
decision.

The comments concerning the impact
of different levels of emissions control
on the power sector and the speciation
of Hg relate to both of the two proposed
regulatory approaches described above.
With respect to the CAA section 112(d)
regulatory approach, the comments are
relevant to whether EPA should adopt a
CAA section 112(d) standard that is
more stringent than the floor (i.e., a
beyond-the-floor standard) and at what
level such a standard should be set. In
evaluating a beyond-the-floor standard
under CAA section 112(d), EPA must
consider cost, nonair quality health and
environmental impacts, and energy
impacts.® With respect to the CAA
section 111 regulatory approach, the
comments are relevant to the level at
which standards of performance should
be set. Similar to the beyond-the-floor
analysis under CAA section 112(d), EPA
must consider cost, nonair quality
health and environmental impacts, and
energy requirements in defining the best
system of emission reduction under
CAA section 111.

We recognize that the public already
has access to the comments submitted
on the January 2004 proposed rule and
the March 2004 supplemental proposal.
However, because of the large volume of
comments received on those proposals,
we issue the NODA today to summarize
and solicit comment on the new data
and information presented in the
comments that are relevant to benefit-
cost analysis and to the regulatory
approaches under consideration.

569 FR 4652, January 30, 2004.
642 U.S.C. 7412(d).

The Agency intends to make a final
decision on its pending utility proposal
by March 15, 2005. EPA is still
considering the comments submitted on
the proposal and supplemental proposal
and evaluating which regulatory
approach to pursue.

B. What Are the Specific Issues Relevant
to Electric Utility Sector Modeling?

1. Overview. This section of the
NODA addresses how the power sector
is predicted to respond to different
levels of emissions control. As we
explained in the proposed CAMR, in
designing regulatory programs for the
electric power sector, it is important to
consider (forecast) ways the power
sector could respond to such programs.

In the proposed CAMR, EPA provided
a forecast of how the power generation
mix in the United States (U.S.) would
respond to a particular regulatory
approach.” In response to the proposed
rule, several commenters provided their
own forecasts of power sector response.
In some cases, the regulatory scenarios
modeled by commenters were the same
or similar to those modeled by EPA. In
these cases, we can better understand
the importance of different input
assumptions by comparing and
contrasting the modeling performed. In
other cases, the commenters modeled
alternative approaches and provided
information about the tradeoffs in
regulatory design. The submitted
modeling addresses regulatory
alternatives that are both more and less
stringent than our proposal. In all cases,
the models are designed to predict a
least-cost solution to meeting electricity
demand, subject to the model input
assumptions and constraints imposed.
These constraints can include
restrictions on the availability of
specific control technologies. EPA is
currently performing an evaluation of
the modeling analyses submitted by
commenters.

To aid in our decision-making
process, we are seeking comment on the
different input assumptions and
constraints and the different modeled
regulatory approaches as presented in
the commenter’s modeling analyses
described below. We also identify below
our questions of particular interest
concerning the new data and
information presented in the comments.

2. What is IPM? EPA uses IPM,
developed by ICF Consulting (ICF), to
assess how the electric power industry
will respond to various environmental
policies affecting that industry. IPM is a
dynamic linear programming model that
can be used to examine air pollution

769 FR 4706, January 30, 2004.



Federal Register/Vol. 69, No. 230/Wednesday, December 1, 2004 /Proposed Rules

69867

control policies for Hg and other
pollutants throughout the contiguous
U.S. for the entire power system. IPM
finds the least-cost solution to meeting
electricity demand subject to
environmental, transmission, reserve
margin, and other system operating
constraints for any specified region and
time period. For a given control policy,
IPM provides an electricity generator
with various compliance options,
including adding pollution controls,
changing fuel type, and changing
dispatch considerations. In addition,
IPM provides information on fuel
market interactions and impacts on the
cost of electricity.

Through licensing agreements with
ICF, IPM is used by both public and
private sector clients. EPA contracted
with ICF to develop a version of IPM
that EPA uses for its own power sector
modeling. EPA has used IPM to model
the nitrogen oxides (NOx) State
implementation plan (SIP) call, the
Clear Skies legislative proposal, the
proposed Clean Air Interstate Rule
(CAIR), and the proposed CAMR.8
Documentation for how EPA has
configured IPM for pollution control
analysis can be found at http://
www.epa.gov/airmarkets/epa-ipm.

Since it began using IPM as a power
sector modeling tool, EPA has
periodically reviewed and updated the
assumptions and modeling capability of
IPM. These updates have included the
addition to IPM of the capability to
model Hg emissions and Hg control
costs. However, EPA recognizes that its
Hg-related assumptions are more
uncertain than sulfur dioxide (SO2)- and
NOx-related assumptions due to limited
information on controlling Hg from the
power sector. This is because, although
we have recent data on Hg emissions
from the power sector, and some data on
how the Hg speciation profile influences
the ability to control Hg emissions, the
electric power industry has much less
experience implementing Hg controls
than it does SO, and NOx controls.
Further, as described later in this
NODA, the full impact of the mix of the
various Hg species found in the flue gas
on the level of control achievable
continues to be investigated.®

869 FR 4652, January 30, 2004.
969 FR 12401, March 16, 2004.

As discussed further below, some of
the commenters submitted analyses
using IPM. EPA’s power sector
modeling of the proposed CAMR CAA
section 112(d) maximum achievable
control technology (MACT) alternative
using IPM 2003 is available in the
docket in a memorandum titled
“Economic and Energy Impact Analysis
for the Proposed Utility MACT
Rulemaking” (OAR-2002—-0056-0048).
EPA’s power sector modeling of the
proposed CAMR CAA section 111
trading rule can also be found in the
docket at OAR-2002-0056—-0338 to
—0344.

3. What specific comments did EPA
receive on its IPM modeling in response
to the January 2004 proposal and the
March 2004 supplemental proposal?
During the comment period, EPA
received numerous comments related to
the regulatory approaches outlined in
the January 2004 proposal and the
March 2004 supplemental proposal.
EPA received specific comments on the
power sector modeling results from the
following commenters: Center for Clean
Air Policy (CCAP) (OAR-2002—-0056—
3447); Cinergy (OAR-2002-0056-4317
and —4318); Clean Air Task Force
(CATF), Natural Resources Defense
Council (NRDC), et al. (OAR-2002—-
0056-3459 and —3460); Edison Electric
Institute (EEI) (OAR-2002-0056—2929,
—4894, —4895, and —4896); and Electric
Power Research Institute (EPRI) (OAR-
2002-0056—-2578).

Two of these commenters submitted
the results of power sector modeling
using a version of IPM and two
commenters submitted analyses using a
similar linear programming model. The
CCAP submitted analyses of multi-
pollutant control options for the power
sector using a version similar to IPM
2003 employing different assumptions
about electricity demand growth and
natural gas prices. Cinergy submitted
analyses performed using a version of
IPM operated by ICF that included
Cinergy’s own unique modeling
assumptions. The CATF submitted
analyses on behalf of several
environmental groups using EPA’s IPM
2003. EEI submitted an analysis
performed by Charles River Associates
(CRA) using the Electric Power Market
Model (EPMM,; a linear programing

model similar to IPM). The EPRI
comments included the same EPMM
analysis. The salient details of the
individual analyses are described
below.

a. What were the results of CCAP’s
power sector modeling? CCAP
established a stakeholder policy
dialogue on alternative designs of multi-
pollutant legislative programs designed
to control emissions from the power
sector. Their analysis was performed
using a version of IPM similar to EPA’s
IPM 2003 with different assumptions
about electricity demand growth and
natural gas prices. Some modeling was
conducted using EPA’s IPM 2002
assumptions about demand growth and
natural gas prices, and some modeling
analysis was conducted using the
Energy Information Administration
(E1A) assumptions about demand
growth and natural gas prices.

CCAP sponsored a series of modeling
runs to look at the costs and benefits of
incremental changes in Hg cap levels
and timing. The analysis was based on
policy options similar to the Clear Skies
proposal, using the same SO, and NOx
caps and first phase Hg cap of 26 tons.
Among the options analyzed, CCAP
examined three scenarios that
implemented incrementally more
stringent Hg requirements in Phase 2:
15-ton cap in 2018 (Clear Skies), 10-ton
cap in 2015, and 7.5-ton cap in 2015.

Although their comments included
several other modeling runs, for
comparison purposes EPA has
summarized in Table 1 below CCAP’s
model runs assuming EIA AEO2003 gas
and growth assumptions. EPA notes that
the term ““total installed capacity’’ used
in Table 1 includes all currently
installed controls and control retrofits
needed to meet the modeled policy.
EPA also notes that CCAP’s results for
the Phase 2 cap of 15 tons are taken
from EPA’s analyses of the Clear Skies
Act. CCAP recommended that EPA
adopt a tighter Phase 2 cap for the
proposed Hg trading rule, concluding
that incremental changes in the timing
and stringency of a Hg cap have, in
CCAP’s opinion, relatively modest cost
implications.
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TABLE 1.—SUMMARY OF CCAP POWER SECTOR MODELING

Hg phase 2 cap of 15 tons Hg phase 2 cap of 10 tons Hg phase 2 cap of 7.5 tons
2010 2020 2010 2020 2010 2020
Hg emissions ............ 25t0NS .oviiiiiins 18 tons .....ceeenees 21toNs ..oeveeeiiens MRS (o] F- SR 19 tons ..o 11 tons.
Annual costs ($1999) | $3.3 billion .......... $6.7 billion .......... $4.3 billion .......... $6.8 billion .......... $4.6 billion .......... $7.1 billion.
Present value (2005— $64.5 billion $71.3 billion $75.0 billion
2025).
Hg Marginal costs in $62,190/b $75,190/Ib $88,060/1b
2020.
Total installed capac-
ity:

b. What were the results of Cinergy’s
power sector modeling? Cinergy used
IPM to analyze the economic and
environmental impact of potential CAIR
and Hg policies. Cinergy used a version
of IPM offered by ICF to its private
sector clients. In addition, Cinergy
provided their own modeling
assumptions that differ from those used
by EPA, including higher electricity
demand growth, higher natural gas
prices, different costs for subbituminous
coal switching, higher costs for
pollution control retrofits, and a higher
discount rate.

The scenarios modeled by Cinergy
included a CAIR only scenario, “CAIR
plus Hg trading” scenario, ““CAIR plus
EPA MACT" scenario, and “CAIR plus
stringent MACT” scenario. The “CAIR
plus stringent MACT” scenario has no
subcategorization and a 0.88 pounds per
trillion British thermal units (Ib/TBtu)
rate for all affected units, starts in 2008,
and assumes that ACI is not

commercially available until 2010.
Results of the Cinergy analysis of Hg
reduction scenarios are summarized in
Table 2 below. Present value costs are
for a 20-year period and assume a 7
percent discount rate. Although
Cinergy’s modeling assumed the
availability of ACI, Cinergy raised
concerns about the availability and
performance of ACI in the 2008 to 2010
timeframe.

For the CAIR only scenario, Cinergy’s
analysis projects a Hg co-benefit level in
2010 of 38 tons. For the “CAIR plus Hg
trading” scenario, the Cinergy analysis
projected Hg marginal costs from 2010
to 2020 to reach the safety valve price
of $35,000/1b. Cinergy’s model also
projected lower bituminous coal
consumption, 25 percent higher
subbituminous coal consumption, and
10 percent higher lignite coal
consumption when compared to EPA’s
Hg trading results. For the “CAIR plus
stringent MACT" scenario, Cinergy

modeling concluded that, due to the
lack of ACI controls, units had to switch
to lower Hg coals, install flue gas
desulfurization/selective catalytic
reduction (FGD/SCR), or shut down in
order to achieve compliance. In
addition, Cinergy concluded that an
unrealistic number of FGD/SCR were
installed by 2008 in order to meet the
MACT limit (about 10 gigawatt (GW) of
FGD and 30 GW of SCR). The Cinergy
analysis projected that units burning
subbituminous and lignite coals would
shut down for 2 years because no
technologies would exist until 2010 to
comply with stringent MACT emissions
limits. Cinergy’s analyses predicted that
natural gas- and oil-fired units would be
operated to make up the generation
short fall. This resulted in significant
increases in power prices and fuel
prices in the short term. Once ACI
became available in the model in 2010,
units installed such controls and started
operating again.

TABLE 2.—SUMMARY OF CINERGY POWER SECTOR MODELING

Hg trading plus CAIR Proposed CAMR MACT plus CAIR Stringent MACT plus CAIR
2010 2020 2010 2020 2010 2020
Hg emissions ............ 321t0NS .veeeieee 26 tONS ...ooeveeinnns 331toNS e 30toNs ..eveeeinnns 9toNS .vveeiieen 9 tons.
Present Value $65 billion $64 billion $130 billion
($2000) for 20 year.
Total installed capac-
ity:
FGD ..o 150 GW ..o 200 GW ..o 160 GW .....cceeeee 180 GW ....ccvveees 180 GW ....ccceeee 180 GW.
SCR i 150 GW ..o 160 GW .............. 140 GW ......cceeee 170 GW ... 165 GW ... 175 GW.
ACl e 10 GW .o 25 GW i I5GW s 20 GW .vevies 120 GW ... 120 GW.

*Note: No annual costs were provided by Cinergy in their comments.

c. What were the results of CATF’s
power sector modeling? CATF modeled
two MACT scenarios with the assistance
of ICF using EPA’s IPM 2003. The two
scenarios modeled were: (1) EPA’s
CAMR MACT alternative proposal in
combination with EPA’s CAIR proposal
(“CAMR MACT plus CAIR™), and (2) an
“Alternative Mercury Control

Scenario.” In their comments, CATF
states that their ““Alternate Mercury
Control Scenario” is consistent with
EPA’s proposed “CAMR MACT”
approach of basing subcategories on fuel
rank; however, CATF notes that the
emission rates used by EPA in its
modeling do not represent what they
believe to be MACT. The CATF states

that their analysis is provided to
“‘demonstrate that more stringent Hg
emission rates are feasible and highly
cost-effective.”

The alternative emission rates CATF
evaluated are standards representing 90
percent Hg reduction (measured as a
reduction from the Hg content in the
input coal) for bituminous-fired units,
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1.5 Ib/TBtu for subbituminous-fired
units, and 4.5 Ib/TBtu for lignite-fired
units. As stated in the CATF comments,
the 90 percent level was specified for
bituminous-fired units because the
version of IPM used by CATF could not
simulate Hg reductions any higher than
90 percent through the use of retrofitted

control technology. EPA notes, however,
that IPM can model reductions greater
than 90 percent through fuel switching,
dispatch changes, or retirements.

A summary of the CATF analysis of
the EPA proposed “CAMR MACT plus
CAIR” and *‘Alternative Mercury
Control Scenario” plus CAIR is

provided in Table 3 below. EPA notes
that the term “‘total installed capacity”
used in Table 3 below includes all
currently installed controls and control
retrofits needed to meet modeled policy.
EPA further notes that EPA’s Base Case
2003 projects about 115 GW of
scrubbers and 116 GW of SCR by 2010.

TABLE 3.—SUMMARY OF CATF POWER SECTOR MODELING

CAMR MACT plus CAIR

Alternative Mercury Control Scenario

2010

2020

plus CAIR

2010 2020

Hg emissions
Annual costs ($1999)
Total installed capacity:

26 tons 23 tons

$5.7 billion

12 tons.
$7.7 billion.

12 tons

224 GW.
174 GW.
102 GW.

*Note: No present value costs were provided by CATF in their comments.

CATF concluded that the ““Alternate
Mercury Control Scenario” results in
shifts toward more bituminous coal use
(in 2020, about 7 percent from Base Case
2003) and declines in subbituminous
and lignite coal use (in 2020, about 27
percent and 13 percent from Base Case
2003, respectively). CATF projected a
similar shift in reaction to EPA’s
proposed “MACT plus CAIR” scenario
(i.e., increase of about 5 percent for
bituminous, decreases of about 24
percent and 15 percent for
subbituminous and lignite,
respectively). In addition, CATF
concluded that the **Alternate Mercury
Control Scenario” reduces coal use in
2020 by less than 1 percent compared to
EPA’s proposed “CAMR MACT plus
CAIR” scenario, to a level that would be
about 6 percent above current (2001)
electric power generation coal
consumption.

d. What were the results of EEI's
power sector modeling? EEI’s power
sector modeling was performed using
CRA’s EPMM model. As noted above,
EPRI’s comments included the same
CRA EPMM modeling analysis as EEI.
Some of the EPMM modeling
assumptions differ from those of EPA,
including higher natural gas prices,
higher electric growth demand, different
Hg co-benefit assumptions for NOx and
SO, controls, and different costs and

performance for ACI. The scenarios
modeled by EEI include a CAIR-only
scenario, “CAIR plus EPA MACT”
scenario, and three “CAIR plus Hg
trading” scenarios. EEl modeled two
cases of the EPA-proposed Hg trading
scenario with a 34-ton first-phase cap in
2010 and a 15-ton second phase cap in
2018. (Note that EPA did not propose a
34-ton first-phase cap but, rather, took
comment on the appropriate level of the
Phase 1 cap.) One of EEI’s cases
assumed a 2.5 percent annual
improvement in variable operating costs
for ACI, and the other did not include
this assumption. EEI also modeled an
alternative Hg trading scenario with a
24-ton cap in 2015 and a 15-ton cap in
2018, assuming 2.5 percent annual
improvement in variable operating costs
for ACI. Under this alternative option,
early reduction credits can be earned
and banked during the period 2010 to
2014 through early application of Hg
control technologies (e.g., ACI). To
simulate early reduction credits, the EEI
analysis set caps equal to co-benefits
during this period. The co-benefits were
defined as the Hg emissions from the
comparable CAIR-only scenario, 39.9
tons in 2010 and 2011, and 38.5 tons for
2012 through 2014.

Results of the EEI analysis of Hg
reduction scenarios are summarized in
Table 4 below. Present value costs in

Table 4 are for 2004 to 2020 and assume
an 8 percent discount rate, consistent
with EEI’s analysis. For Hg trading
scenarios, EPA notes that EEI projected
emissions of 15 tons in 2020 appear to
be an artifact of the grouping of the 2020
run year with the model end run year

of 2040. EPA maintains that, in a least-
cost solution model like EPMM, the
model would solve for the cap in the
final run year grouping. Therefore, Hg
emissions reported for trading scenarios
in the table below are those projected
for 2019, because EPA believes they
better represent emissions in 2020, i.e.,
if 2020 had not been grouped with 2040.
The Hg trading scenarios have been
modeled without a safety valve.

EEI’s analysis also included
information on projected technology
retrofits. EEIl notes in their comments
that these projections reflect the
guantities necessary to comply with the
proposed rules and may not reflect what
is feasible to retrofit or what is
commercially available. EEI also noted
in their comments, that although they
modeled the availability of ACI at 90
percent removal, the cost and
effectiveness of ACI control technology
remains uncertain, especially on
subbituminous coal-fired units.

TABLE 4.—SUMMARY OF EElI POWER SECTOR MODELING*

Proposed CAMR MACT plus
CAIR

Hg trading plus CAIR

Hg trading plus CAIR (im-
proved ACI costs)

Alternative Hg trading plus
CAIR (improved ACI costs)

2010 2020 2010 2020 2010 2020 2010 2020
Hg emissions** .... | 32 tons ........ 30 tons ........ 34 tons ........ 24 tons ........ 34 tons ........ 24 tons ........ 37 tons ........ 23 tons.
Annual costs $4.4 billion ... | $6.8 billion ... | $2.5 billion ... | $8.1 billion ... | $2.5 billion ... | $8.0 billion ... | $2.6 billion ... | $7.7 billion.
($1999).
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TABLE 4.—SUMMARY OF EEI POWER SECTOR MODELING*—Continued

Proposed CAMR MACT plus Hg trading plus CAIR Hg trading plus CAIR (im- Alternative Hg trading plus
CAIR proved ACI costs) CAIR (improved ACI costs)
2010 2020 2010 2020 2010 2020 2010 2020
Present value $27.8 billion $19.7 billion $19.1 billion $19.4 billion
(2004-2020).
Hg marginal costs Not applicable $37,285/Ib $32,536/Ib $32,536/Ib
in 2020.
Total installed ca-
pacity:
FGD ... 153 GW ....... 180 GW ....... 128 GW ....... 192 GW ....... 128 GW ...... 193 GW ....... 129 GW ....... 195 GW.
SCR ..o 134 GW ....... 153 GW ....... 120 GW ....... 148 GW ....... 121 GW ...... 148 GW ....... 121 GW ....... 148 GW.
ACl .o 67 GW ......... 67 GW ......... 16 GW ......... 107 GW ....... 16 GW ........ 112 GW ....... 16 GW ......... 112 GW

*EPRI comments submitted the same modeling analysis.

** Emission results are presented for 2019.

4. What are the areas of ongoing EPA
research? EPA is in the process of
evaluating the above comments and data
and, as noted above, has developed
certain preliminary reactions to the
comments. We are seeking comment on
certain aspects of the above modeling
analyses. As demonstrated by the above
summaries of the comments, estimates
of the impact of Hg regulation on the
power sector are sensitive to model
input assumptions. To increase the
accuracy of EPA’s power sector
modeling as related to forecasting the
power sector’s response to
environmental regulatory programs, we
are seeking comment and/or additional
information to inform our regulatory
decision.

Moreover, since the January 2004
proposal and the March 2004
supplemental proposal, we have become
aware of new information on the ability
of sorbent injection technologies to
remove Hg emissions from coal-fired
power plants (e.g., results of ACI testing
over a period of several months at
Southern Company’s Plant Gaston,
brominated activated carbon (B*PACT™)
injection at Detroit Edison’s St. Clair
Power Plant, etc.). To this end, the
Agency is seeking updated information
on issues that may be relevant to
assessing the assumptions employed in
our power sector modeling (e.g.,
removal efficiencies, capital and
operating and maintenance (O&M) costs,
timeline for commercialization, balance
of plant issues, etc.). Specifically, we are
interested in obtaining information on:

a. In some of EEI's analyses, EEI
assumed a 2.5 percent annual
improvement in variable operating costs
for ACI. Is it appropriate for an
economic forecast to assume an
improvement in costs over time (such as
through technology cost reductions or
through future technology innovation),
and, if yes, what level of improvement
in costs should be assumed?

b. Due to model size considerations,
limited knowledge on achievable levels
of Hg control, and limited knowledge on
assessing the full impact of the Hg
speciation profile on control, IPM has
limited Hg control retrofit options.
Currently, IPM assumes that Hg
reductions are achieved only through
use of SCR and FGD or ACI (with or
without fabric filter). (EPA notes that Hg
reductions in IPM can also be achieved
through fuel switching, dispatch
changes, and retirements.) Should other
control options be considered in EPA’s
power sector modeling (e.g., retrofit of
fabric filters and electrostatic
precipitators, pre-combustion controls,
and the optimization of SO, or NOx
controls)?

c. To the extent commenters believe
that control considerations other than
those noted in the proposal or in the
preceding paragraphs should be
included in power sector modeling, EPA
is seeking data on the timeline for
commercialization, cost, balance of
plant issues, and performance of such
control options.

d. CATF and Cinergy both modeled
more stringent MACT-type options.
However, CATF assumed that ACI
would be available in 2005 for all coal
types, while Cinergy assumed that ACI
would be available in 2010 for all coal
types for one MACT scenario modeled.
(EPA notes that for Cinergy’s other
modeled scenarios, including a MACT
scenario, it assumed ACI would be
available in 2005.) The year of
availability for ACI is an assumption
that appears to have made a large
difference in the projected impacts of a
MACT-type option. (Note that in a
January 2004 white paper, we projected
that ACI technology would be available
for commercial application after 2010
and that removal levels in the 70
percent to 90 percent range could be
achievable. This assumes the funding
and successful implementation of an

aggressive, comprehensive research and
development program at both EPA and
the U.S. Department of Energy (DOE).
Such applications represent only the
initiation of a potential national retrofit
program, which would take a number of
years to fully implement. Since release
of the white paper, we have received
numerous comments on technology and
have additional test data. We are
currently evaluating this new
information.) 10 What assumptions for
ACI availability are most appropriate?
Specifically, what date of availability for
ACI technology is appropriate to
consider in a modeling analysis, at what
quantities, for what coal types, and
why?

e. EEl estimated that ACI would be
less expensive per pound of Hg removed
than EPA has estimated. In addition,
Cinergy assumed higher capital costs for
ACI than EPA in its modeled scenarios.
Are EPA’s Hg control technology cost
assumptions reasonable? Although EPA
has information on the costs of ACI,
EPA is seeking additional detailed data
addressing the validity of the costs
assumed for ACI.

f. Analyses by commenters and EPA
of Hg trading programs indicate that
variations in the first phase cap level
and timing impact when the final cap
level will be achieved (i.e., the
emissions reduction ““glide path™).
Although banking in the first phase
impacts the timing of achieving the
second phase cap, it should not affect
the cumulative Hg emissions reductions
ultimately achieved under the program.
EPA is seeking additional comment on
the impact banking may have on the
timing of achieving the second phase
cap.

g. EPA received comments estimating
the co-benefits of Hg reductions
associated with implementation of the
proposed CAIR (i.e., the level of Hg

10 See OAR-2002-0056-0043 and —0463.
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reductions realized as a result of
compliance with the proposed CAIR).
Cinergy estimates a co-benefit level in
2010 of 38 tons as compared to current
emissions of 48 tons. EEI estimates a co-
benefit level in 2010 of 40 tons. Both

groups modeled a 34-ton first phase cap.
In light of these modeling analyses, EPA
is seeking additional comment on the
reasonableness of its current IPM
assumptions co-benefit reductions.
Emission modification factors (EMF) are

one component of the estimated Hg co-
benefits from the proposed CAIR. A
comparison of co-benefit assumptions
used in EPA and other modeling is
provided in Table 5. We are also seeking
comment on appropriate EMF.

TABLE 5.—HG REMOVAL ASSUMPTIONS FOR POLLUTION CONTROL EQUIPMENT

EPA 2003 EMFs CRA 2004 EMFs EIA EIA AEO2004 EMFs

Name for control . - . - . -

. Subbit Lignite . Subbit Lignite . Subbit Lignite

Bit EMF | EF evE | Bitemr | R0 evE | Bitemr | R0 EME
PCICS—ESP ..cooe et 0.64 0.97 1.00 0.65 0.80 0.90 0.64 0.97 1.00
PC/CS-ESP/FGD ... 0.34 0.84 0.56 0.40 0.65 0.65 0.34 0.73 0.58
PC/CS-ESP/FGD-Dry ..... 0.64 0.65 1.00 0.50 0.85 0.90 0.64 0.65 1.00
PC/CS-ESP/SCR/FGD .... 0.10 0.34 0.56 0.15 0.65 0.65 0.10 0.73 0.58
PCIFF e, 0.11 0.27 1.00 0.25 0.35 0.90 0.11 0.27 1.00
PC/FF/FGD ......... 0.10 0.27 1.00 0.15 0.25 0.60 0.05 0.27 0.64
PC/FF/FGD-Dry ..... 0.05 0.75 1.00 0.15 0.75 0.90 0.05 0.75 1.00
PC/FF/SCR/IFGD .... 0.10 0.15 0.56 0.10 0.25 0.60 0.10 0.27 0.64
PC/HS-ESP ........... 0.90 0.94 1.00 0.80 1.00 1.00 0.90 0.94 1.00
PC/HS-ESP/FGD .......... 0.58 0.80 1.00 0.45 0.70 0.70 0.58 0.80 1.00
PC/HS-ESP/FGD-Dry ..... 0.60 0.85 1.00 na na na 0.60 0.85 1.00
PC/HS-ESP/SCR/FGD ......cccovviviieeiiiiiiineenn 0.10 0.75 1.00 0.15 0.70 0.70 0.42 0.76 0.64
Notes: PC: pulverized coal; CS-ESP: cold-side electrostatic precipitator; HS—ESP: hot-side electrostatic precipitator; FGD: flue gas

desulfurization; SCR: selective catalytic reduction; FF: fabric filter; EMF: emission modification factor (% reduction = 1—EMF) EPA 2003 EMFs
used by CATF and CCAP analyses; Charles River Associates (CRA) EMFs used in EEI analysis; AEO2004 EMF used in Energy Information Ad-

ministration (EIA) modeling.

h. More recent test data than were
available at proposal on subbituminous-
fired units equipped with SCR indicate
that SCR does not enhance the oxidation
of Hgo on such coals and, thus, does not
provide for additional capture in a wet
scrubber.11 Based on these test data,
EPA is considering revising the EMF for
subbituminous coal-fired units
equipped with SCR and wet FGD in
modeling for the final rule. For the EMF
identified in Table 5 for such units, EPA
recommends the use of the EMF control
combination before a SCR is added (i.e.,
ascribe no additional control due to the
addition of the SCR). Thus, EPA is
considering making the following three
changes to the subbituminous coal EMF
used in IPM: for CS—-ESP/SCR/FGD, use
CS-ESP/FGD (0.84); for FF/SCR/FGD,
use FF/FGD (0.27); and for HS—ESP/
SCR/FGD, use HS-ESP/FGD (0.80). EPA
is seeking comment on these proposed
EMF changes.

In addition, EPA notes that other
recent test data (e.g., DOE- and EPRI-
sponsored testing on Hg controls) may
be available that would influence EMF
used in EPA modeling. EPA is seeking
comment on the appropriateness of
using other test data for EMF
development and requests that
commenters submit any test data that
may be relevant.

11 See OAR-2002-0056-1268 and —1270.

C. Issues of Hg Speciation

This section addresses the issue of Hg
speciation. As explained further below,
we are seeking additional input on the
species (or form) of Hg emitted in the
flue gas, the percentage of each species
emitted in the flue gas, and how those
percentages in total (i.e., the speciation
profile) affect the analysis of how the
power sector could respond to different
levels of emissions control.

1. Overview. To quantify the relative
contribution of Hg emissions from U.S.
coal-fired power plants on total
nationwide Hg deposition, the EPA
initiated an Information Collection
Request (ICR) in 1999 under the
provisions of CAA section 114. During
this data collection effort, incoming coal
shipments for all coal-fired power
plants in the U.S. were tested for Hg
content (for calendar year 1999) and
other selected coal properties (e.g., ash,
sulfur and chlorine content, etc.).
Additionally, during 1999, 81 power
plants—chosen to be representative of
the entire U.S. power plant sector—were
tested for stack emissions of Hg using
the Ontario-Hydro sampling method.
The Ontario-Hydro method provided
EPA with speciated Hg emissions (i.e.,
Hgo, Hg*2, and Hgp) for these tested
units. Data from these tests were then
extrapolated to all domestic coal-fired
power plants and used to generate a
national total Hg emissions estimate for
1999 (48 tons per year). These data were
further used to provide a national

estimate of emissions of the three forms
of Hg as follows: Hgo>—54 percent,
Hg*2—43 percent, and Hg,—3 percent.
Plant-specific estimates based on these
data were used in the IPM modeling
activities discussed elsewhere in this
notice. In general, eastern bituminous
coals emitted the least amount of Hg°
(the species most difficult to control);
followed by western subbituminous
coals (e.g., Powder River Basin (PRB),
etc.); and the northern and southern
lignite coals. To this end, the 1999 ICR
data collection effort provided EPA one
of the most comprehensive databases
available to date regarding Hg emissions
from coal-fired power plants.

In the proposed CAMR, EPA
discussed the relevance and importance
of characterizing the species of Hg
emitted in the flue gas and solicited
comment on that issue. EPA received
significant public input as a result. As
we and commenters have recognized,
the form (or species) of Hg emitted in
the flue gas affects the ability to control
Hg emissions 12 and the form of Hg
released from a stack affects the
atmospheric fate and transport of Hg.
The species of Hg, therefore, is relevant
to assessing the costs associated with
different levels of Hg emissions control.

2. What specific comments on Hg
speciation did EPA receive in response
to the January 2004 proposal and the
March 2004 supplemental proposal? A
number of comments were provided on

1269 FR 4672, January 30, 2004.
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the importance of speciated Hg emission
information and potential atmospheric
transformations during the public
comment period. Among these are
comments or attachments submitted by
the following: EPRI (OAR-2002—-0056—
2578); Hubbard Brook Research
Foundation (HBRF) (OAR-2002—-0056—
2038); Southern Company (OAR-2002—
0056-2948); Subbituminous Energy
Coalition (SEC) (OAR-2002-0056—
2379); and Utility Air Regulatory Group
(UARG) (OAR-2002-0056-2922 and
—2928).

EPRI provided information (in Section
A of their report) on plume-simulating
chamber studies that indicate
transformation of Hg species in the
plume. This work was followed by
studies to evaluate the speciation
changes in actual power plant plumes.

HBRF (in Section 3 of their report)
provided comment on the validity of
using an average speciation profile for
all coal-fired power plants. SEC raised
guestions about the speciation profile
for units burning a mix of coals.
Southern Company and UARG
indicated that, because the Hg
speciation dictates the level of control
that may be achieved with existing
control equipment, different Hg
emission limits must be established for
the different coal ranks.

3. What are the areas of ongoing EPA
research? EPA is evaluating all of the
comments on speciation that it received
in response to the proposed CAMR. To
further aid in our review of these
comments, to supplement our existing
1999 ICR database, and to aid in our
decision-making process, EPA is seeking
additional comment on the following
areas.

a. We have received numerous
comments on subcategorization by coal
type and the speciation profiles
resulting from the combustion of
various coal types. We are seeking
additional specific data and information
on the speciation profiles of various
types and blends of fuels.

b. Commenters have questioned the
appropriateness of using a standard (or
average) speciation profile in modeling
analyses conducted for all coal-fired
power plants. The Agency is seeking
comment on if/when a standard (or
average) speciation profile should be
used for either the CAA section 111 or
CAA section 112 regulatory approach.

c. Is it currently feasible, or will it be
feasible within the compliance
timeframes of the proposed rule, to
accurately monitor a source’s Hg
emissions by species?

I1l. EPA’s Proposed Revised Benefits
Assessment

A. What Is the Relevant Background?

Consistent with EO 12866, EPA
included a benefits assessment in the
proposed CAMR. EPA received
comments on that assessment. Based on
those comments and in furtherance of
our obligations under EO 12866, we
have preliminarily revised our proposed
approach to analyzing the benefits
associated with Hg emission reductions
from power plants. We explain below
our proposed revised benefits
methodology. We also identify below
comments received on the proposed
CAMR that provide analyses or
information relevant to our proposed
revised benefits approach. We further
identify those commenters that
presented approaches that differ from
our revised approach, as described
below. We seek comment on our
proposed revised benefits methodology
and on the strengths and weaknesses of
the analytical approaches presented in
the comments to the extent they relate
to our proposed revised benefits
methodology.

Although this section of the NODA
addresses the benefits analysis that we
must prepare for purposes of EO 12866,
we recognize that the costs and benefits
of reducing emissions are often inter-
related. Thus, to the extent that we
receive any comments or other
information in the process of
completing the benefits assessment for
purposes of EO 12866 and to the extent
that such information bears on the
statutory factors relevant to setting
either a beyond-the-floor standard for
Hg under CAA section 112(d) or a
standard of performance for Hg under
CAA section 111, we intend to evaluate
and consider that information as we
make a final decision as to which
regulatory approach to pursue.

B. How Is EPA Estimating Reductions in
Hg Exposure Associated With the
CAMR?

EPA’s proposed revised benefits
analysis attempts to estimate the extent
to which adverse human health effects
will be reduced as a result of reducing
Hg emissions from coal-fired power
plants. Translating estimates of
reductions in Hg emissions from coal-
fired power plants to health outcomes in
humans is a function of a number of
complex chemical, physical, and
biological processes, as well as a wide
variety of human behaviors and
responses.

The relevant events and processes
include the following:

e The magnitude and nature of
current and forecasted Hg emissions
from coal-fired power plants, as well as
the magnitude and species of current Hg
emissions from other sources, both
domestic and international.

* The physical transport of vapor and
particle-phase Hg emissions in the air,
as well as the chemical transformations
that occur to Hg as it reacts with other
chemical species in the atmosphere.

« The deposition of inorganic Hg onto
terrestrial and aquatic surfaces, and the
transport of Hg from terrestrial systems
to surface water bodies.

¢ The biological, chemical, and
physical processes that control the rate
of methylmercury (MeHg) production in
surface waters and aquatic sediments
and the bioavailability of Hg to
organisms.

« The composition and complexity of
aquatic food webs and species-specific
factors such as diet composition,
chemical assimilation efficiencies, and
metabolism that affect the
bioaccumulation of MeHg in fish.

¢ The extent to which specific water
bodies are used for a variety of fishing
activities, either by individuals or
commercially.

« Different human fish consumption
behaviors, including for specific
subpopulations.

¢ The human response to MeHg
exposure.

EPA’s proposed revised benefits
methodology attempts to characterize,
either directly or indirectly, each of the
above events and processes. EPA
specifically is seeking to estimate the
reduction in exposure to MeHg
associated with reducing Hg emissions
from coal-fired power plants. We are
seeking comment on our proposed
revised benefits approach, as described
below. As noted above, we are also
seeking comment on the comments that
we received that are relevant to our
proposed revised benefits methodology.

The following sections describe each
of the steps of our proposed revised
benefits methodology. Those steps can
be categorized broadly as follows:

¢ Quantify Hg emissions that are
projected from U.S. coal-fired power
plants under the Base Case and CAMR
and then quantify Hg emissions that
result from sources other than U.S. coal-
fired power plants. The power sector
modeling described above and in more
detail at http://www.epa.gov/
airmarkets/epa-ipm/ will assist in the
guantification of Hg from U.S. coal-fired
power plants.

* Model the atmospheric dispersion,
atmospheric speciation, and deposition
of Hg.
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¢ Model the link between changes in
Hg deposition and changes in the MeHg
concentration in fish.

¢ Assess the types and amounts of
fish consumed by U.S. consumers and,
from that, assess the resulting MeHg
exposure.

* Assess how reductions in human
exposure to MeHg affects human health.

C. Step 1 of EPA’s Proposed Revised
Benefits Methodology: Analyzing Hg
Emissions From Other Sources

1. Overview. As stated in the proposed
CAMR, Hg exposure is both a domestic
and a global issue. From a domestic
perspective, power plants are one
source of Hg air emissions, but there are
other domestic sources of man-made Hg.
Mercury also enters the atmosphere
from a variety of natural processes,
including, for example, volcanic
eruptions, groundwater seepage, and
evaporation from the oceans.

EPA currently does not have an
inventory of natural or re-emitted
sources suitable for modeling purposes.
EPA does, however, have inventories
concerning man-made domestic and
international sources of Hg. These
inventories have been used over the past
decade in air quality and air deposition
modeling.1314 They are important
because the first step of EPA’s proposed
revised benefits methodology is to
quantify Hg emissions that result from
sources other than U.S. coal-fired power
plants. In particular, the inventories
enable us to establish upwind and
downwind boundary conditions to
apportion exposure to non-natural
domestic and international sources of
Hg emissions.

The inventory sets that EPA currently
is considering using include an update/
modification to the 1999 National
Emissions Inventory (NEI) for all U.S.
anthropogenic sources for criteria
pollutants and for all U.S.
anthropogenic non-power plant sources
for Hg emissions, the 1995 Canadian
criteria pollutant inventory for Canadian
anthropogenic sources, and the 2000 Hg
inventory for Canadian anthropogenic
sources.15 EPA is also planning on using

13Pacyna, J.M., E.G. Pacyna, F. Steenhuisen, S.
Wilson. 2003. Mapping 1995 Global Anthropogenic
Emissions of Mercury. Atmosph. Env., 37, p. 109—
117.

14 Seigneur, C., K. Vijayaraghavan, K. Loman, P.
Karamchandani, C. Scott. 2004. Global Source
Attribution for Mercury Deposition in the United
States. Environ. Sci. Technol., 38, p. 555-569.

15The update of the 1999 NEI (1) updates
emissions of criteria pollutants to 2001, (2) removes
fugitive dust sources of Hg in the few States where
the original 1999 NEI includes them, and (3)
replaces the 1999 NEI estimates of 1999 Hg
emissions from medical waste incinerators with
more recent data on 2002 emissions. The original

GEOS-CHEM for modeling boundary
conditions representing the global
background.16

EPA is also aware of research
conducted by EPA and others (e.g., at
Cheeka Peak, WA, Steubenville, OH;
Mauna Loa, HI; Mt. Bachelor, OR; and
Okinawa).17 That research, for example,
provides important information about
Hg fate and transport and relative
domestic and international source
contributions. The research also
provides speciated high altitude
atmospheric measurements of Hg. These
measurements may improve our
understanding of the atmospheric
reactions that alter the chemical species
of Hg in the atmosphere and that
ultimately impact fate and transport of
emissions originating in Asian countries
and other international sources. This
research is, therefore, directly relevant
to the first step of our preliminary
proposed revised benefits methodology,
as it affects our ability to estimate the
U.S. power plant contribution to total
Hg deposition within the U.S. EPA is
seeking comment on this step of its
proposed revised benefits methodology.

2. What specific comments did EPA
receive on Hg emissions from other
sources in response to the January 2004
proposal and the March 2004
supplemental proposal? EPA received a
number of public comments that are
relevant to the issue of assessing Hg
emissions from sources other than U.S.
coal-fired power plants, including
comments from the Center for Energy
and Economic Development (CEED)
(OAR-2002-0056-2256); EPRI (OAR—
2002-0056-2578); HBRF (OAR-2002—
0056-2038); National Mining
Association (OAR-2002-0056—-2434);
TXU Energy (OAR-2002-0056-1831);
and UARG (OAR-2002-0056-2922).
Some of these comments employed
different approaches for simulating
boundary conditions for apportioning
Hg exposure from domestic and
international sources, and we are
interested in obtaining public input on
these alternative approaches and
analyses.

1999 NEI is posted at http://www.epa.gov/ttn/chief/
net/1999inventory.html. The 2001 criteria pollutant
inventory for U.S. sources is available in EPA
Docket ID No. OAR-2003-0053, and is the same as
made available in the Notice of Data Availability for
the Clean Air Interstate Rule (69 FR 47828, August
6, 2004). The updated/modified 1999 U.S. Hg
inventory and the Canadian inventory for all
pollutants are posted at http://www.epa.gov/ttn/
chief/femch/invent/index.html.

16 See http://www-as.harvard.edu/chemistry/trop/
geos/.

17 See http://oaspub.epa.gov/eims/
eimsapi.dispdetail?deid=56181.

D. Step 2 of EPA’s Proposed Revised
Benefits Methodology: Analyzing Air
Dispersion Modeling Capabilities

1. Overview. The second step of our
proposed revised benefits methodology
requires modeling the atmospheric
dispersion, atmospheric speciation, and
deposition of Hg. This is a critical step
in our analysis because to evaluate the
benefits of reducing Hg emissions from
coal-fired power plants, we need to
understand how Hg moves through the
atmosphere and how it is ultimately
deposited.

Over the past decade, EPA has used
a variety of analytical and numerical
simulation tools to project the
atmospheric transport, chemistry, and
deposition of both criteria (e.g., 0zone,
fine particles, etc.) and toxic (e.g., Hg)
air pollutants. These models range in
complexity from simple, one-layer
Gaussian dispersion models (e.g.,
Industrial Source Complex (ISC3)
model 18) to more complex, multi-layer
Lagrangian puff-type trajectory models
(e.g., Hybrid Single Particle Lagrangian
Integrated Trajectory (HYSPLIT)
model19), and finally to complex three-
dimensional (3—-D) Eulerian grid models
(e.g., Community Multiscale Air Quality
(CMAQ) model 202122

EPA and others have been using a
suite of complex numerical models to
assess the transport and fate of Hg
emissions in the local, regional, and
global atmosphere. In the Utility Report
to Congress, EPA relied heavily on the
ISC3 dispersion model to assess near-
field Hg deposition effects.23 The
HYSPLIT model has also been used
extensively in the Great Lakes and
Chesapeake Bay watersheds to analyze
source-receptor relationships for Hg
deposition in these areas.24 The

18 See http://www.epa.gov/scram001/
tt22.htm#isc; http://www.epa.gov/scram001/userg/
regmod/isc3v2.pdf; and http://www.epa.gov/
scram001/7thconf/iscprime/useguide.pdf.

19 See http://www.arl.noaa.gov/ready/
hysplit4.html.

20 Amar, P., R. Bornstein, H. Feldman, H. Jeffries,
D. Steyn, R. Yamartino, Y. Zhang. 2004. Review of
CMAQ Model, December 17-18, 2003. See http://
hill.nccr.epa.gov/air/interstateairquality/pdfs/
PeerReview_of CMAQ.pdf.

21 Community Multiscale Air Quality (CMAQ)
Model Documentation. See http://hill.nccr.epa.gov/
air/interstateairquality/pdfs/
CMAQ_Documentation.pdf.

22 Byun, D.W., N. Moon, D. Jacob, R. Park.
Linking CMAQ with GEOS-CHEM. See http://
hill.nccr.epa.gov/air/interstateairquality/pdfs/
GEOSCHEMforCMAQ_Description.pdf.

23.S. EPA. February 1998. op. cit. pp. ES-16,
ES-20, and 7-28.

24Cohen, M., R. Artz, R. Draxler, P. Miller, L.
Poissant, D. Niemi, D. Ratte, M. Deslauriers, R.
Duval, R. Laurin, J. Slotnick, J. Neetesheim, J.
McDonald. 2004. Modeling the Atmospheric

Continued
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Regional Modeling System for Aerosols
and Deposition (REMSAD),25 a 3-D
Eulerian grid model, has been used in
recent years for several State-based total
maximum daily load (TMDL)
assessments for Hg deposition to local
watersheds.26 In addition, REMSAD was
used to assess the depositional changes
associated with the implementation of
the Clear Skies Act of 2003.27

More recently, EPA and EPRI have
applied 3-D Eulerian modeling
platforms to assess both domestic and
global Hg deposition, respectively. EPA
has been evaluating the atmospheric
transport, transformation, and
deposition of Hg using the CMAQ
model over four 1-month periods (two
in 1995 and two in 2001) and over the
entire year of 2001.28 CMAQ uses a
“‘one-atmosphere’ approach and
addresses the complex physical and
chemical interactions known to occur
among multiple pollutants in the free
atmosphere. The spatial resolution (i.e.,
the ability to observe concentration or
depositional gradients/differences) of
the gridded output information from
CMAQ is generally considered to be
either 36 kilometers (km), 12 km, or 4
km; however, to date, CMAQ results
have only been developed for Hg
modeling at the 36 km resolution. In
simulating the transport, transformation,
and deposition of pollutants, CMAQ
resolves 14 vertical layers in the
atmosphere, and employs finer-scale
resolution near the surface to simulate
deposition to both terrestrial and
aquatic ecosystems. CMAQ transport is
defined using a higher-order
meteorological model, commonly the
Fifth-Generation Pennsylvania State
University/National Center for
Atmospheric Research mesoscale model
(MMMB5) 29 (current modeling analyses
are planning to use calendar year 2001
meteorological data).

Currently, EPA is planning to use
REMSAD and CMAQ for modeling the
atmospheric dispersion, speciation, and
deposition of Hg. EPA is specifically
planning to use CMAQ version 4.4 with
Hg with a horizontal resolution of 36 km

Transport and Deposition of Mercury to the Great
Lakes. Environ. Res., 95, p. 247-265.

25 See http://remsad.saintl.com/.

26 |CF Consulting. August 5, 2004. EPA Region
6—REMSAD Air Deposition Modeling in Support of
TMDL Development for Southern Louisiana. Final
Report. Prepared for EPA Region 6.

27 See http://epa.gov/clearskies/
air_quality_tech.html.

28 Bullock, O., K. Brehme. 2002. Atmospheric
Mercury Simulation Using the CMAQ Model:
Formulation Description and Analysis of Wet
Deposition Results. Atmosph. Environ., 36, p.
2135-2146.

29 See http://www.mmm.ucar.edu/mm5/mm5-
home.html.

and 14 vertical layers and REMSAD
version 7.13 also with a horizontal
resolution of 36 km and 14 vertical
layers. As described above, EPA is
planning to use the GEOS—-CHEM global
model for boundary conditions input to
both REMSAD and CMAQ. EPA is
seeking comment on its proposed use of
REMSAD and CMAQ to evaluate how
Hg moves through the atmosphere and
how it will ultimately be deposited.

An important aspect of the second
step of our proposed revised benefits
methodology is the evaluation of the
REMSAD and CMAQ modeling. In
evaluating modeling, we seek to
compare the simulated results with
ambient monitoring information to
assess the quality of the modeled
simulations. The Mercury Deposition
Network (MDN) provides the only
source of routinely available empirical
domestic Hg deposition information.
MDN is a collaborative network
involving several organizations (e.g.,
United States Geological Survey
(USGS), National Oceanic and
Atmospheric Administration, EPA) and
is part of the National Atmospheric
Deposition Program (NADP) network of
sites across the U.S.30 As of spring 2003,
the MDN contained approximately 90
sites across the U.S. and Canada, which
provide measurements of wet
deposition of total Hg, integrated over
weekly intervals.

We recognize the need to complement
the MDN wet deposition measurements
with dry deposition measurements
because it is not clear how significant
dry Hg deposition is to total ecosystem
deposition. Currently, there is no
recognized field method for measuring
dry deposition. State-of-the-art
atmospheric models indicate that the
rate of dry deposition of Hg can be of
a similar order of magnitude as wet
deposition. Although the current extent
of the MDN is relatively limited—as
compared to the extensive networks for
ozone and fine particles—EPA believes
that the MDN data are the best available
to evaluate the predictive capabilities of
regional- and national-scale models. The
MDN was not developed to monitor
deposition near large sources and is of
limited use for evaluating near-field
deposition from models. We are seeking
comment on how to use the MDN or
related information in evaluating the
numerical modeling analyses discussed
above.

2. What specific comments did EPA
receive on air dispersion modeling
capabilities in response to the January
2004 proposal and the March 2004
supplemental proposal? We received a

30 See http://nadp.sws.uiuc.edu/mdn/.

number of public comments on the use
of analytical and numerical models for
assessing the impacts of the proposed
regulatory programs on Hg deposition
patterns. Among these are comments or
attachments submitted by the following:
CEED (OAR-2002-0056—-2256); CATF,
NRDC, et al. (OAR-2002—-0056—-3460);
EPRI (OAR-2002—-0056-2578); and
UARG (OAR-2002—-0056-2922). Some
of these commenters suggested
alternative approaches to assessing the
atmospheric transport and deposition of
Hg, and we seek comment on those
approaches.

E. Step 3 of EPA’s Proposed Revised
Benefits Methodology: Modeling
Ecosystem Dynamics

1. Overview. In the above steps of our
proposed revised benefits methodology,
we seek to quantify changes in Hg
deposition associated with Hg
reductions from U.S. coal-fired power
plants. The third step involves modeling
affected ecosystems. As we explained in
the proposed CAMR, the main route of
human exposure to MeHg is through
consumption of fish containing elevated
levels of MeHg. Accordingly, to estimate
the changes in human exposure to
MeHg that may result from reductions
in Hg emissions from U.S. coal-fired
power plants, we must first quantify
how changes in Hg deposition from U.S.
coal-fired power plants (forecasted
using the models described above)
translate into changes in MeHg
concentrations in fish. Quantifying the
linkage between different levels of Hg
deposition and fish tissue MeHg
concentration is the third step of our
proposed revised benefits methodology.

To effectively estimate fish MeHg
concentrations in a given ecosystem, it
is important to understand that the
behavior of Hg in aquatic ecosystems is
a complex function of the chemistry,
biology, and physical dynamics of
different ecosystems. The majority (95
to 97 percent) of the Hg that enters
lakes, rivers, and estuaries from direct
atmospheric deposition is in the
inorganic form.31 Microbes convert a
small fraction of the pool of inorganic
Hg in the water and sediments of these
ecosystems into the organic form of Hg
(MeHg). MeHg both bioconcentrates and
biomagnifies. In the environment this
process is referred to as
bioaccumulation. MeHg is the only form
of Hg that biomagnifies in organisms.32

31Lin, C-J., S.O. Pehkonen. 1999. The Chemistry
of Atmospheric Mercury: A Review. Atmospheric
Environment, 33, p. 2067-2079.

32Bloom, N.S. 1992. On the chemical form of
mercury in edible fish and marine invertebrate
tissue. Canadian Journal of Fisheries and Aquatic
Sciences, 49, p. 1010-1017.
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Ecosystem-specific factors that affect
both the bioavailability of inorganic Hg
to methylating microbes (e.g., sulfide,
dissolved organic carbon) 3334 and the
activity of the microbes themselves (e.g.,
temperature, organic carbon, redox
status) 35 determine the rate of MeHg
production and subsequent
accumulation in fish. The extent of
MeHg bioaccumulation is also affected
by the number of trophic levels in the
food web (e.g., piscivorus fish
populations) because MeHg
biomagnifies as large piscivorus fish eat
smaller organisms. These and other
factors can result in considerable
variability in fish MeHg levels among
ecosystems at the regional and local
scale.

To analyze the link between Hg
deposition and MeHg concentrations in
fish in aquatic ecosystems across the
U.S., EPA currently is considering using
EPA’s Office of Water’s Mercury Maps
(MMaps).3¢ MMaps, which has been
peer reviewed by EPA scientists and is
currently undergoing external peer
review, provides a quantitative spatial
link between air deposition of Hg and
MeHg in fish tissue. The external peer
review materials will be placed in the
docket as soon as they are available. The
MMaps model suggests that changes in
steady-state concentrations of MeHg in
fish will be proportional to changes in
Hg inputs from atmospheric deposition
if air deposition is the only significant
source of Hg to a water body; and if the
physical, chemical, and biological
characteristics of the ecosystem remain
constant over time. This model is best
applied to ecosystems where
atmospheric deposition is the principal
source of Hg to a water body and
assumes that the physical, chemical,
and biological characteristics of the
ecosystem remain constant over time.
EPA recognizes that concentrations of
MeHg in fish are not expected to be at
steady state. We also recognize that the
requirement that all other conditions
remain constant over time inherent in
the MMaps methodology is not likely to

33Benoit, J., C.C. Gilmour, R.P. Mason, A. Heyes.
1999. Sulfide controls mercury speciation and
bioavailability to methylating bacteria in sediment
pore waters. Environ. Sci. Tech., 33(6), p. 951-957.

34 Benoit, J.M., R.P. Mason, C.C. Gilmour, G.R.
Aiken. 2001. Constants for mercury binding by
dissolved organic matter isolates in the Florida
Everglades. Goechim. Cosmochim. Acta, 65, p.
4445-4451.

35 Hammerschmidt, C.R. and W.F. Fitzgerald.
2004. Geochemical controls on the production and
distribution of mercury in near-shore marine
sediments. Environ. Sci. Tech., 38(5), p. 1480-1486.

36 Description of EPA’s Mercury Maps model—
http://www.epa.gov/waterscience/maps/ and
September 2001 Mercury Maps Peer Reviewed
Final Report—http://www.epa.gov/waterscience/
maps/report.pdf.

be met. We further recognize that many
water bodies, particularly in areas of
historic gold and Hg mining in western
States, contain significant nonair
sources of Hg. Finally, we recognize that
MMaps does not provide for a
calculation of the time lag between a
reduction in Hg deposition and a
reduction in the MeHg concentrations in
fish.

Despite these limitations of this
model, EPA is unaware of any other tool
for performing a national-scale
assessment of the change in fish MeHg
concentrations resulting from
reductions in atmospheric deposition of
Hg. As with all other aspects of our
proposed revised benefits methodology,
we seek comment on the use of the
steady-state linear relationship between
air deposition and MeHg concentrations
in fish (i.e., MMaps) and how the results
of the application of this relationship
should be interpreted to account for the
inherent limitations described above.

To supplement the MMaps
methodology, EPA is currently pursuing
a number of case studies examining Hg
deposition and bioaccumulation of
MeHg in fish tissue. Dynamic ecosystem
scale models are being used to estimate
ecosystem response times following
reductions in atmospheric Hg
emissions, and to explore the
uncertainty around the proportional
relationship used by the MMaps model.
In this project, EPA is considering
modeling eight case studies spanning a
range of ecosystem types and
characteristics in the Eastern and
Midwestern U.S. Dynamic watershed,
water body, and aquatic
bioaccumulation models will be linked
and applied to selected ecosystems, and
sensitivity analyses will be run to
provide a context for estimating the
range in the magnitude and timing of
changes in fish MeHg concentrations in
response to declines in Hg deposition
that expected as the result of regulation
of power plants. More information on
the models EPA is considering using in
the case studies (WASP, GBMM,
SERAFM, EFDC, WhAEMZ2000, BASS,
E—MCM) can be found on the Council
for Regulatory Environmental Modeling
(CREM) Models Knowledge Base
(www.epa.gov/crem) and the Web site
for the Ecosystem Research Division of
the Office of Research and Development
(ORD) (http://www.epa.gov/athens/).

In pursuing these case studies, EPA is
seeking information on the strengths
and weaknesses of different approaches
for modeling the anticipated response of
fish tissue MeHg concentrations to
declines in deposition for a national-
scale benefits methodology. The case
studies will help determine the

potential magnitude of response of the
MeHg concentration in fish in marine
and freshwater systems if atmospheric
deposition from power plants are
reduced, and what the expected time lag
will be before a response is observed in
fish. To complement these case studies,
EPA is interested in both empirical
information collected from ecosystems
across the U.S. or modeled scenarios
that show the temporal dynamics of Hg
in different ecosystems.

The case studies will also help
determine the effects of ecosystem
properties other than total Hg loading
on accumulation in organisms and
suggestions for how such information
should be incorporated into the
exposure analysis. To complement these
case studies, EPA is interested in both
empirical information collected from
ecosystems across the U.S. or modeled
scenarios that show the effects of
ecosystem properties other than total Hg
loading on accumulation in organisms
in different ecosystems and,
specifically, on new knowledge related
to factors affecting methylation and
demethylation in a range of aquatic
ecosystem types.

Using the best-available scientific
understanding of key processes, these
case studies will provide estimates of
average rates and a distribution of Hg
methylation rates and MeHg
bioaccumulation factors (BAF) in
different aquatic systems (freshwater
and marine) across the U.S. for use in
modeling. EPA seeks comment on data
and/or analytical tools that can be used
to forecast methylation rates and
bioaccumulation rates in aquatic
ecosystems.

These case studies should provide
detailed information on time lag,
important ecosystem properties other
than deposition rates, Hg methylation
rates, and Hg BAF that can be used to
inform how the results of a national-
scale MMaps application should be
interpreted. We are seeking information
on the strengths and weaknesses of
applying MMaps to modeling the
anticipated response of fish tissue MeHg
concentrations to declines in Hg
deposition for a national-scale benefits
methodology. Additionally, EPA
intends to document these case studies
in the electronic docket for the CAMR
and to make this information available
to the public on the ORD’s website as
soon as possible.

There are two final issues on which
we are seeking comment that are
relevant to the third step in our
proposed revised benefits methodology.
First, MMaps is designed to simulate
natural freshwater systems. We
currently do not have an appropriate
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method for assessing how a change in
the deposition of Hg relates to a change
in the concentration of MeHg in fish
tissue in fish found in marine
environments and/or farm-raised
species. We recognize, however, that
marine and farm-raised species
comprise a large proportion of the fish
consumed by the U.S. population and,
likely account for a significant fraction
of the overall exposure. We are aware
that EPRI has submitted an analysis that
assumes the changes in Hg deposition
resulting from regulation of emissions
from coal-fired power plants will have
an effect on MeHg concentrations in
estuarine and marine species (salt-water
species) proportional to the reduction in
global emissions.37 We are evaluating
EPRI’s proposed approach, but are also
seeking comment on other potential
approaches for analyzing effects in salt-
water marine fish populations.

Second, as noted above, MMaps does
not account for the time lag that exists
between reducing Hg deposition and
reducing MeHg concentrations in fish.
MMaps instead assumes that a change
in Hg deposition immediately translates
into a change in MeHg fish tissue
concentration. We are evaluating other
tools that will enable us to assess this
time lag issue. In particular, we are
aware of the Mercury Experiment To
Assess Atmospheric Loading In Canada
and the U.S. (METAALICUS) study,
which was cited in a number of
comments received by EPA on the
proposed CAMR. In METAALICUS,
newly deposited Hg appeared to be
more available to bacteria to convert to
MeHg than Hg that was in the system for
longer periods of time (i.e., historically
deposited Hg).38 These results suggest
that lakes receiving the bulk of their Hg
directly from deposition to the lake
surface would see fish MeHg
concentrations respond more rapidly to
changes in atmospheric Hg deposition
than lakes receiving most of their Hg
from terrestrial runoff. These data also
imply that systems with a greater
surface-area-to-watershed-area ratio that
receive most of their inputs directly
from the atmosphere may respond more
rapidly to changes in emissions and
deposition of Hg than those receiving
significant inputs of Hg from the
catchment area. We emphasize that the
METAALICUS experiment is ongoing,
and conclusions are still being refined.

37 See OAR-2002-0056-2578, —2589, and —2593.

38 H. Hintelmann, R. Harris, A. Heyes, J.P. Hurley,
C.A. Kelly, D.P. Krabbenhoft, S. Lindberg, J.W.M.
Rudd, K.J. Scott, V.S. St. Louis. 2002. Reactivity and
mobility of new and old mercury deposition in a
boreal forest ecosystem during the first year of the
METAALICUS study. Environ. Sci. Tech., 36, p.
5034-5040.

We do not know whether the
METAALICUS results, or ones similar,
would be found in different ecosystems.
We are especially interested in
information that can be used to extend
or extrapolate the results of the
METAALICUS experiment to other
freshwater systems, and information on
Hg cycling and bioavailability in coastal
and marine ecosystems.

2. What specific comments did EPA
receive on modeling ecosystem
dynamics in response to the January
2004 proposal and the March 2004
supplemental proposal? EPA received
several comments addressing existing
MeHg accumulation in fish and
anticipated MeHg fish concentrations
associated with reductions in Hg
emissions from coal-fired power plants.
Several groups submitted independent
analyses of the changes in fish MeHg
concentrations expected as the result of
changes in Hg deposition. Among these
are comments or attachments submitted
by the following: Bad River Band of
Lake Superior Tribe of Chippewa
Indians (OAR-2002—-0056-2118);
Environmental Defense (OAR-2002—
0056—2878); EPRI (OAR-2002-0056—
2578, —2589, and —2593); HBRF (OAR-
2002-0056-2038); Northeast States for
Coordinated Air Use Management
(NESCAUM) (OAR-2002—-0056—-2887
and —2890); and TXU Energy (OAR-
2002—-0056-1831). We are seeking
comment on the analyses provided by
the commenters.

F. Step 4 of EPA’s Proposed Revised
Benefits Methodology: Fish
Consumption and Human Exposure

1. Overview. Step 4 in EPA’s proposed
revised benefits methodology addresses
the relationship between reductions in
MeHg concentrations in fish tissue and
reductions in human exposure to MeHg.
Fish obtained through commercial
sources or noncommercial fishing
activities come from both saltwater
environments (including estuaries, bays,
and the open ocean), and freshwater
rivers, streams, lakes, and ponds.

Consumption of fish is the primary
pathway for human exposure to MeHg.
The fourth step in our methodology
requires both an assessment of MeHg
concentrations in freshwater and
saltwater fish and an assessment of
human consumption patterns of such
fish. In this regard, we have been
evaluating several databases for
estimating MeHg concentrations in fish
and consumption rates of such fish.

EPA’s ongoing freshwater fish study,
among other things, incorporates
information from EPA’s National Listing
of Fish Advisories (NLFA), which
contains approximately 80,000 samples

of MeHg in fish tissue from both
freshwater and saltwater species.3°
These data are voluntarily submitted by
State agencies to the EPA and provide
extensive coverage for the Eastern half
of the U.S. Although the method of
collection can vary by State, the NLFA
data generally represent a combination
of data collected from areas of increased
angling activity and areas of suspected
contamination. To the extent that the
NLFA data are concentrated in areas of
suspected contamination, the MeHg
concentrations in fish based on these
data may be biased and overestimate
exposure to anglers and their families.
The potential existence of this bias
reflects the varying data collection
methodologies that are selected by each
State.

To supplement the NLFA data, EPA is
considering using the recently
completed 4-year field study, entitled
the National Study of Chemical
Residues in Lake Fish Tissue, which is
also referred to as the National Fish
Tissue Study (NFTS). The database
contains about 1,000 samples of
freshwater fish from 500 different lakes
across the U.S.40 The NFTS is a 4-year
national screening-level freshwater fish
contamination study. It is also the first
national fish tissue survey to be based
on a statistical (random) sampling
design, and it will generate data on the
largest set of persistent bioaccumulative
and toxic chemicals ever studied in fish.
The statistical design of the study
allows EPA to develop national
estimates of the mean concentrations of
268 chemicals in fish tissue from lakes
and reservoirs of the lower 48 States.
EPA will conduct a quality assurance
analysis on the data for each year of the
study. Additional information
concerning NFTS is available at http://
www.epa.gov/waterscience/fishstudy/.

For saltwater fish, there are fewer
samples of fish tissue MeHg data,
relative to freshwater information. EPA
is considering the use of the Mercury in
Marine Life database (available through
the NLFA) that provides data on the
level of Hg contamination in the
estuaries and marine environments
nationwide, and the U.S. Food and Drug
Administration’s (FDA) database of
MeHg concentrations in fish.41

39U.S. EPA. August 2004. 2003 National Listing
of Fish Advisories. Office of Water. EPA-823-F—
04-016. Additional information available at
http://map1.epa.gov/.

40U.S. EPA. November 2001. National Fish
Tissue Study. EPA-823-F-01-028. See http://
www.epa.gov/waterscience/fishstudy/.

41U.S. Food and Drug Administration. Mercury
in Fish: FDA Monitoring Program (1990-2003). See
http://www.cfsan.fda.gov/frf/seamehg2.html.
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With the above information on MeHg
concentrations in fish tissue in fresh-
and salt-water fish, the next question is
how do we compute exposures to
affected populations? We recognize that
our analysis must be based on MeHg
estimates for fish that are typically
consumed by the U.S. population. The
NLFA contains samples that vary by
size (i.e., several are taken from fish that
are potentially consumable based on
size, while other samples are taken from
smaller fish that are not likely to be
consumed) and by species. To estimate
the MeHg content in fish species that
are typically consumed, EPA is
evaluating the application of the NLFA
and NFTS data to a statistical model
developed by Dr. Stephen Wente, USGS,
the National Descriptive Model of
Mercury and Fish Tissue (NDMMFT).42
The model uses statistical procedures to
estimate a relationship between fish size
and MeHg concentrations, while
controlling for fish species, sampling
method, location, and other factors. EPA
intends to conduct a peer review of the
application of this model to the NLFA
and NFTS data and will place the
appropriate materials in the docket
when available.

We are also collecting information on
fish consumption rates by different
affected populations, particularly in the
eastern half of the U.S. We recognize
that many Americans consume seafood
or freshwater fish; however, some
subpopulations in the U.S. (e.g., Native
Americans, Southeast Asian Americans,
and lower income subsistence fishers)
may rely on fish as a primary source of
nutrition and/or for cultural practices.
Therefore, they may consume larger
amounts and different parts of fish than
the general population and may
potentially be at a greater risk to the
adverse health effects from MeHg due to
increased consumption/exposure. We
intend to use the following
consumption data to complete our
analysis concerning the relationship
between reductions in MeHg
concentrations in fish tissue and
reductions of human exposure to MeHg.

a. Women of childbearing age—the
National Health and Nutrition
Examination Survey (NHANES)
provides information based on the
women who participated in the study.43

b. Children—Exposure Factors
Handbook and NHANES provide
information.

42 See http://water.usgs.gov/pubs/sir/2004/5199/.

43 Center for Disease Control. National Health and
Nutrition Examination Survey. National Center for
Health Statistics. See http://www.cdc.gov/nchs/
nhanes.htm and http://www.cdc.gov/mmwr/
preview/mmwrhtmI/mm5343a5.htm.

c. Subsistence fishers and “‘high-end”
consumers (including, but not limited to
Native Americans and Asian
Americans)—The Exposure Factors
Handbook provides information for
subsistence Native American fishers;
Journal articles (Peterson, et al., 1994; 44
Hutchinson, et al., 1994 45) provide data
for specific subpopulations such as
specific Native American tribes and the
Asian American population (i.e.,
Hmong) located in the Eastern half of
the U.S. Peterson, et al. (1994) assesses
the fishing activity of the Chippewa in
Minnesota and Wisconsin. Hutchinson,
et al. (1994) assesses the fishing
activities of the Hmong living in
Minnesota, Wisconsin, and Michigan.
Other studies exist for these
populations, but they do not address
consumption behavior in the Eastern
half of the U.S. EPA is interested in
additional information for subsistence
anglers (freshwater and/or saltwater),
and for Native Americans or Southeast
Asian Americans living in the Eastern
half of the U.S.

Finally, EPA notes that the Methyl
mercury Water Quality Criterion, which
establishes a MeHg fish concentration
designed to be protective of human
health, estimates fish consumption
rates. EPA is seeking comment on
whether the MeHg fish concentration set
forth in the Water Quality Criterion or
the fish consumption rates used in the
Water Quality Criterion could be used
for local, regional, or national
assessments.46

2. What specific comments did EPA
receive on fish consumption patterns in
response to the January 2004 proposal
and the March 2004 supplemental
proposal? Several commenters
identified existing fish consumption
data, including: CATF, NRDC, et al.
(OAR-2002-0056-3460); EEI (OAR-
2002-0056-2929); EPRI (OAR-2002—
0056-2578); Forest County Potawatomi
Community (OAR-2002-0056-2173);
Minnesota Conservation Federation, et
al. (OAR-2002-0056-2415); and
Southern Environmental Law Center
(OAR-2002-0056—-4222). We are seeking
comment on the usefulness of the data
provided by the commenters.

44 Peterson, D.E., M.S. Kanarek, M.A. Kuykendall,
J.M. Diedrich, H.A. Anderson, P.L. Remington, and
T.B. Sheffy. 1994. “Fish Consumption Patterns and
Blood Mercury Levels in Wisconsin Chippewa
Indians.” Environmental Health 49(1):53-58.

45 Hutchinson, R., and C.E. Kraft. 1994. “‘Hmong
Fishing Activity and Fish Consumption.”” Journal of
Great Lakes Research 20(2):471-487.

4666 FR 1345, January 8, 2001.

G. Step 5 of EPA’s Proposed Revised
Benefits Methodology: How Will
Reductions in Population-Level
Exposure Improve Public Health?

A variety of human health effects are
associated with MeHg exposure.
Published MeHg research suggests there
may be neurological effects during fetal
and child development, including
intelligence quotient (IQ) decrements
and more subtle effects on the ability to
learn.4” Numerous studies suggest that
fish consumption has a beneficial
cardiovascular effect in adult males as a
result of its n-3 fatty acids (e.g., Omega-
3 fatty acids, etc.). However, research
also raises the possibility that MeHg in
fish can reduce the cardioprotective
effects of fish consumption in adult
males.484950

The state-of-the-science regarding
neurodevelopmental effects in children
has been more thoroughly evaluated and
reviewed than that for other health
effects. A review by the National
Academy of Sciences (NAS), published
in July 2000, concluded that
neurodevelopmental effects are the most
sensitive and well-documented effects
of MeHg exposure. EPA subsequently
established a reference dose (RfD) 51 of
0.0001 milligrams per kilogram of body
weight per day (mg/kg/day) derived
from a neurodevelopmental endpoint
based on the NAS review. NAS
determined that EPA’s RfD “is a
scientifically justified level for the
protection of public health.” 52

The RfD was based on three
epidemiological studies of prenatal
MeHg exposure in the Faroe Islands,
New Zealand, and Seychelles Islands.
These studies examined
neurodevelopmental outcomes through
the administration of numerous tests of

47 National Academy of Sciences. July 2000.
Toxicological Effects of Methylmercury. National
Academy of Sciences/National Research Council;
National Academy Press.

48Yoshizawa, et al. 2002. “Mercury and the Risk
of Coronary Heart Disease in Men.” New England
Journal of Medicine; Nov. 2002; 347(22): 1755-60.

49 Guillar, et al. 2002. ““Mercury, Fish Oils, and
the Risk of Myocardial Infarction.” New England
Journal of Medicine; Nov. 2002; 347(22): 1747-54.

50 Salonen, et al. 1995. “Intake of Mercury from
Fish, Lipid Peroxidation, and the Risk of
Myocardial Infarction and Coronary Cardiovascular,
and Any Death in Eastern Finnish Men.” American
Heart Association, 1995.

51“In general, the RfD is an estimate (with
uncertainty spanning perhaps an order of
magnitude) of a daily exposure to the human
population (including sensitive subgroups) that is
likely to be without an appreciable risk of
deleterious effects during a lifetime.” See http://
www.epa.gov/iris/subst/0073.htm.

52 National Academy of Sciences. July 2000. op.
cit.
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cognitive functioning.535455 These tests
provided partial or full assessments of
1Q, problem solving, social and adaptive
behavior, language functions, motor
skills, attention, memory, and other
functions. NAS found that all three
studies are “well-designed, prospective,
longitudinal studies.” 56

EPA is considering using these three
studies to conduct a benefits
assessment. Specifically, EPA is
considering focusing on 1Q decrements
associated with prenatal MeHg exposure
as the initial endpoint for quantification
and valuation of health benefits of
reduced exposure to MeHg. This initial
focus in 1Q as the neurodevelopmental
endpoint for quantification was
supported by participants in a Hg
neurotoxicity workshop held by EPA in
November 2002.57 Reasons for focusing
on IQ include the availability of
thoroughly-reviewed, epidemiological
studies assessing 1Q and/or related
cognitive outcomes suitable for 1Q
estimation; and the availability of well-
established methods and data for the
economic valuation of avoided 1Q
deficits. EPA recognizes that, although
IQ is a good metric of the cognitive
impacts of prenatal MeHg exposure, 1Q
is not a comprehensive measure of the
neurodevelopmental effects of MeHg
exposure.

To potentially support a benefits
estimation, EPA is working with
researchers from Harvard University to
analyze whether data from the Faroe
Islands, New Zealand, and Seychelles
Islands studies on the relationship
between prenatal MeHg exposure and
neurodevelopmental outcomes can be
integrated. The study is intended to
estimate the relationship between the
exposure to MeHg and decrements in
full-scale 1Q, based on all three studies.
The Harvard study will likely assume a
linear dose-response relationship. The
Faroe Islands and Seychelles Islands
studies did not conduct the complete
battery of tests used to estimate full-
scale 1Q. Therefore, the study is
designed to use the results from the tests
administered to predict full-scale 1Q.

53 Myers, et al. 2003. “‘Prenatal Methylmercury
Exposure from Ocean Fish Consumption in the
Seychelles Child Development Study.” The Lancet.
Vol. 361; May, 2003.

54 Crump, et al. 1998. “Influence of Prenatal
Mercury Exposure Upon Scholastic and
Psychological Test Performance: Benchmark
Analysis of a New Zealand Cohort.” Risk Analysis,
18(6): 701-713.

55 Grandjean. 1997. Cognitive Deficit in 7-Year-
Old Children with Prenatal Exposure to
Methylmercury. Neurotoxicology, 19(6): 417-428.

56 National Academy of Sciences. July 2000. op.
cit. at 267.

57 See http://www.epa.gov/ttn/ecas/regdata/
Benefits/mercuryworkshop.pdf.

This analysis will be peer-reviewed and
placed in the docket as soon as it is
available.

EPA is considering using a K-model to
fit population-level dose-response
relationships to the pooled data from
the three studies. EPA is also
considering, for the purposes of a
national-level benefits assessment, to set
K =1, which assumes a linear
relationship between exposure and
effects.

The practicality of using a linear (K =
1) model is the primary reason that the
Agency is considering use of such a
model. A linear model would allow us
to estimate the benefits of reductions in
exposure due to power plants without a
complete assessment of the other
sources of exposure. Other models
would require information on the joint
distribution of exposure from power
plants and other sources to estimate the
benefits of reducing the exposure due to
power plants, which would require
much more precise information about
consumption patterns than a K-model
would require.

EPA is seeking comment on all
aspects of the methodology for
estimating the relationship between
reductions in MeHg exposure and
improvements in health. In particular,
we are seeking comment on the
following:

a. The focus on neurodevelopmental
health of children.

b. The selection of 1Q as an endpoint
for quantification of
neurodevelopmental effects and
whether it is an appropriate endpoint
for benefits analysis for reduced
exposure to MeHg.

¢. Whether other neurodevelopmental
effects can be quantified and are
amenable to economic valuation.

d. Whether, and if so how, data from
the Faroe Islands, New Zealand, and
Seychelles Islands studies can be
integrated for the purposes of a benefits
assessment.

e. The choice of the K =1 model for
the estimating the relationship between
exposure and 1Q and practical
alternatives to that approach.

f. The appropriateness and
consistency of using a linear dose-
response model given the RfD
established by EPA in 2001 (reflecting
the NAS review in 2000), which
assumes a threshold dose below which
there is not likely to be an appreciable
risk of deleterious effects during a
lifetime.

List of Subjects
40 CFR Part 60

Environmental protection,
Administrative practice and procedure,
Air pollution control.

40 CFR Part 72 and 75
Environmental protection, Air
pollution control, Electric utilities.

Dated: November 29, 2004.

Stephen D. Page,

Director, Office of Air Quality Planning and
Standards.

[FR Doc. 04—-26579 Filed 11-30-04; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AJ10

Endangered and Threatened Wildlife
and Plants; Notice of Availability of the
Draft Economic Analysis on the
Proposed Designation of Critical
Habitat for Allium munzii (Munz’s
onion)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; notice of
availability of draft economic analysis
and reopening of public comment
period.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
availability of a draft economic analysis
on the proposed designation of critical
habitat for the federally endangered
Allium munzii (Munz’s onion), and the
reopening of the public comment period
on the proposed rule to designate
critical habitat for Munz’s onion. The
comment period will provide the
public, Federal, State, and local
agencies, and Tribes with an
opportunity to submit written
comments on this proposal and its
respective draft economic analysis.
Comments previously submitted for this
proposed rule need not be resubmitted
as they have already been incorporated
into the public record and will be fully
considered in any final decision.

DATES: We will accept all comments and
information until 5 p.m. on or before
January 3, 2005. Any comments
received after the closing date may not
be considered in the final decisions on
this action.

ADDRESSES: Written comments and
materials may be submitted to us by one
of the following methods:
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1. You may submit written comments
and information to the Field Supervisor,
Carlsbad Fish and Wildlife Office, U.S.
Fish and Wildlife Service, 6010 Hidden
Valley Road, Carlsbad, CA 92009.

2. You may hand-deliver written
comments and information to our
Carlsbad Fish and Wildlife Office, at the
above address, or fax your comments to
(760) 731-9618.

3. You may send your comments by
electronic mail (e-mail) to
fwlcfwoalmu@rl.fws.gov. For directions
on how to submit electronic filing of
comments, see the “Public Comments
Solicited” section.

Comments and materials received, as
well as supporting documentation used
in preparation of the proposed critical
habitat rule for Allium munzii (69 FR
31569) will be available for public
inspection, by appointment, during
normal business hours at the above
address. You may obtain copies of the
draft economic analysis for Allium
munzii by contacting the Carlsbad Fish
and Wildlife Office at the above address.
The draft economic analysis and the
proposed rule for critical habitat
designation also are available on the
Internet at http://carlsbad.fws.gov/. In
the event that our Internet connection is
not functional, please obtain copies of
documents directly from the Carlsbad
Fish and Wildlife Office at the above
address.

FOR FURTHER INFORMATION CONTACT: Mr.
Jim Bartel, Field Supervisor, Carlsbad
Fish and Wildlife Office, at the above
address (telephone (760) 431-9440;
facsimile (760) 431-9618).
SUPPLEMENTARY INFORMATION:

Public Comments Solicited

We solicit comments or suggestions
from the public, other concerned
governmental agencies, Tribes, the
scientific community, industry, or any
other interested parties concerning our
proposed designation of critical habitat
for Allium munzii (69 FR 31569) and
our draft economic analysis for the
proposed critical habitat designation.
We particularly seek comments
concerning:

(1) The reasons why any habitat
should or should not be determined to
be critical habitat as provided by section
4 of the Act, including whether the
benefit of exclusion outweigh the
benefits of specifying such area as part
of the critical habitat;

(2) Specific information on the
amount and distribution of Allium
munzii and its habitat, and which
habitat is essential to the conservation
of the species and why;

(3) Land use designations and current
or planned activities in the subject areas

and their possible impacts on proposed
critical habitat;

(4) Any foreseeable economic,
national security or other potential
impacts resulting from the proposed
designation and, in particular, any
impacts on small entities or families;

(5) Whether the economic analysis
identifies and adequately addresses the
likely effects and resulting costs arising
from the California Environmental
Quality Act and other State and local
laws attributable to the proposed critical
habitat designation. If not, what other
cost are overlooked?;

(6) Whether the economic analysis
makes appropriate assumptions
regarding current practices and likely
regulatory changes imposed as a result
of the designation of critical habitat for
Allium munzii;

(8) Whether the economic analysis
adequately addresses the indirect effects
(e.g., property tax losses due to reduced
home construction, losses to local
business due to reduced construction
activity), and accurately defines and
captures opportunity costs associated
with the critical habitat designation;

(9) Whether the economic analysis
correctly assesses the effect on regional
costs associated with land and water use
regulatory controls that could arise from
the designation of critical habitat for
this species;

(10) Whether the designation of
critical habitat will result in
disproportionate economic or other
impacts to specific areas that should be
evaluated for possible exclusion from
the final designation;

(11) Whether the economic analysis is
consistent with the Service’s listing
regulations because this analysis should
identify all costs related to the
designation of critical habitat for Allium
munzii and this designation was
intended to take place at the time this
species was listed; and

(22) All but one known occurrence of
Allium munzii have been proposed for
exclusion from this proposed
designation of critical habitat for
because they are within approved HCPs
or the Western Riverside MSHCP. These
areas are proposed for exclusion from
critical habitat because we believe the
value of excluding these areas
outweighs the value of including them.
We specifically solicit comment on the
inclusion or exclusion of such areas
and: (a) Whether these areas are
essential; (b) whether these areas
warrant exclusion; and (c) the basis for
excluding these areas as critical habitat
(section 4(b)(2) of the Act); and

(13) Whether our approach to critical
habitat designation could be improved
or modified in any way to provide for

greater public participation and
understanding, or to assist us in
accommodating public concern and
comments.

Comments previously submitted for
this proposed rule need not be
resubmitted as they have already been
incorporated into the public record and
will be fully considered in any final
decision. If you wish to comment, you
may submit your comments and
materials concerning this proposal by
any one of several methods (see
ADDRESSES section).

If you submit comments via e-mail,
please submit them as an ASCII file and
avoid the use of special characters or
any form of encryption. Please also
include “Attn: RIN 1018—-AJ10” in your
e-mail subject header and your name
and return address in the body of your
message. If you do not receive a
confirmation from the system that we
have received your internet message,
contact us directly by calling our
Carlsbad Fish and Wildlife Office at
phone number (760) 431-9440. Please
note that the e-mail address,
fwlcfwoalmu@rl.fws.gov, will be closed
out at the termination of the public
comment period.

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home addresses from
the rulemaking record, which we will
honor to the extent allowable by law.
There also may be circumstances in
which we would withhold from the
rulemaking record a respondent’s
identity, as allowable by law. If you
wish us to withhold your name and/or
address, you must state this
prominently at the beginning of your
comment. However, we will not
consider anonymous comments. We
will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.
Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the above address.

Background

Allium munzii is a bulb-forming
perennial herb in the Liliaceae (lily
family). The plants are dormant except
in the spring and early summer months,
and 3 to 5 years are required after seeds
germinate for the plant to reach maturity
and produce flowers (Schmidt 1980).
Allium munzii is endemic to mesic clay
soils in western Riverside County,
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California, throughout the foothills east
of the Santa Ana Mountains extending
south and east to the low hills south of
Hemet (69 FR 31569; June 4, 2004). At
present, there are 19 occurrences of
Allium munzii according to the
California Natural Diversity Database
(CNDDB 2004). One historical
population in the CNDDB was lost to
development; however, the extent of the
historical distribution of this plant is
unknown. At the time of listing, the
Service estimated the total population to
be approximately 20,000 to 70,000
individuals. Please refer to the final
listing rule for a more detailed
discussion of the species’ taxonomic
history and description.

We published the final rule listing
Allium munzii as endangered under the
Endangered Species Act of 1973, as
amended (Act) (16 U.S.C. 1531 et seq.),
in the Federal Register on October 13,
1998 (63 FR 54975). The listing was
based on a variety of factors including
habitat destruction and fragmentation
from agricultural and urban
development, clay mining, off-road
vehicle activity, cattle and sheep
grazing, weed abatement, fire
suppression practices, and competition
from alien plant species. A recovery
plan for this species has not yet been
completed.

At the time of listing, we concluded
that designation of critical habitat for
Allium munzii was not prudent because
such designation would not benefit the
species. On November 15, 2001, a
lawsuit was filed against the
Department of the Interior (DOI) and the
Service by the Center for Biological
Diversity and California Native Plant
Society, challenging our “not prudent”
determinations for eight plants
including A. munzii (No. CV-01-2101)
(CBD et al. v. USDOI). A second lawsuit
asserting the same challenge was filed
against DOI and the Service by the
Building Industry Legal Defense
Foundation (BILD) on November 21,
2001 (No. CV-01-2145) (BILD v.
USDOI). Both cases were consolidated
on March 19, 2002, and all parties
agreed to remand the critical habitat
determinations to the Service for
additional consideration. In an order
dated July 1, 2002, the U.S. District
Court for the Southern District of
California directed us to reconsider our
not prudent finding and publish a
proposed critical habitat rule for Allium
munzii, if prudent, on or before May 30,
2004.

On June 4, 2004, we published a
proposed rule to designate critical
habitat for Allium munzii (69 FR 31569).
We proposed to designate 227 acres (ac)
(92 hectares (ha)) of critical habitat on

Federal (U.S. Forest Service) lands in
western Riverside County, California.
We excluded 1,068 ac (433 ha) of State,
local, and private lands from proposed
critical habitat within approved Habitat
Conservation Plans (HCPs) and the
Western Riverside Multiple Species
HCP (MSHCP), Riverside County,
California. The first public comment
period on the proposed designation
closed on August 3, 2004.

Critical habitat identifies specific
areas, both occupied and unoccupied,
that are essential to the conservation of
a listed species and that may require
special management considerations or
protection. If the proposed rule is made
final, section 7 of the Act prohibits the
destruction or adverse modification of
critical habitat by any activity funded,
authorized, or carried out by any
Federal agency. Federal agencies
proposing actions affecting areas
designated as critical habitat must
consult with us on the effects of their
proposed actions, pursuant to section
7(a)(2) of the Act. We note, however,
that a recent 9th Circuit judicial
opinion, Gifford Pinchot Task Force v.
United State Fish and Wildlife Service,
has invalidated the Service’s regulation
defining destruction or adverse
modification of critical habitat. We are
currently reviewing the decision to
determine what effect it may have on
the outcome of consultations pursuant
to section 7 of the Act.

Section 4(b)(2) of the Act requires that
we designate or revise critical habitat on
the basis of the best scientific and
commercial data available, after taking
into consideration the economic impact,
impact to national security, and any
other relevant impacts of specifying any
particular area as critical habitat. We
have prepared a draft Economic
Analysis of the April 27, 2004 (69 FR
31569), proposed designation of critical
habitat for Allium munzii.

The draft Economic Analysis
considers the potential economic effects
of actions relating to the conservation of
Allium munzii, including costs
associated with sections 4, 7, and 10 of
the Act, and those cost attributable to
designating critical habitat. It further
considers the economic effects of
protective measures taken as a result of
other Federal, State, and local laws that
aid habitat conservation for Allium
munzii in essential habitat areas. The
analysis considers both economic
efficiency and distributional effects. In
the case of habitat conservation,
efficiency effects generally reflect the
“opportunity costs” associated with the
commitment of resources to comply
with habitat protection measures (e.g.,
lost economic opportunities associated

with restrictions on land use). This
analysis also addresses how potential
economic impacts are likely to be
distributed, including an assessment of
any local or regional impacts of habitat
conservation and the potential effects of
conservation activities on small entities
and the energy industry. This
information can be used by decision-
makers to assess whether the effects of
the designation might unduly burden a
particular group or economic sector.
Finally, this analysis looks
retrospectively at costs that have been
incurred to date since the date the
species was listed as endangered
species, and projects those costs that
may occur in the 20 years following the
designation of critical habitat.

Total economic impacts resulting
from past Allium munzii-related
conservation activities (i.e., activities
since the species was listed in 1998) on
all essential habitat are estimated to be
$4.2 million. For the actual component
of essential habitat being designated as
critical habitat, the total estimated
economic impact would be $9,866. In
